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THE DATE OF THE COUNCIL 
OF GANGRA 


HERE are few more problematical facts of history than 
the fact of the Council of Gangra. That Gangra is a fact 
has, it seems, never been denied. Its acts, though they 
have undoubtedly suffered much, are extant and well-known.’ 
Pruning away what would seem to be the additions and errors 
of copyists and translators, we can believe that the following is 
the list of bishops who were present: Eusebius, Aelianus, 
Eugenius, Olympius, Bithynicus, Gregorius, Philetus, Pappus, 
Eulalius, Hypatius, Prohaeresius, Basilius, and Bassus.? The 
translation of the acts known as the /nterpretatio Dionysii 
Exigui altera made several additions, the most notable being 
Ossius of Cordova.® 
The older writers who treated of Gangra were glad to accept 
the presence of Ossius at Gangra as a fact on the strength of 
the evidence of the Interpretatio Dionysii Exigui altera, called 
by Mansi the Versio vetus, a solitary evidence contrary to the 
combined authority of the Greek text and all the other Latin 
translations, which are four: Prisca, Isidoriana, Dionysiana 


1 Mansi, Sacrorum conciliorum . . . collectio, Vol. II, col. 1095-1122. 


2 These are the names as found in the Greek of Mansi, and in his Versio 
nova latina (Vol. II, col. 1096). They are accepted without addition or 
diminution by Hefele-Leclerq, Histoire des Conciles, Vol. I/2 (Paris, 1907), 
p. 1040. 


3 Mansi, op. cit., Vol. II, col. 1095; cf. De Clercq, Ossius of Cordova (Wash- 
ington, 1954), p. 283. 
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prima, and Hadriana;* for by accepting the presence of 
Ossius at Gangra, they made their task of dating the Council 
somewhat simpler. 

The opinion that Ossius was in fact present at the Council 
of Gangra was initiated by Baronius,® who was very possibly 
unaware of the contrary textual evidence. His opinion was 
accepted, but with some changes as to the dates involved, by 
Pagius ® and by Binius.’ In modern times his presence there 
has been defended by Menendez Pelayo ® and by de Echalar.® 

De Clercq in his recent and lengthy study Ossius of Cordova 
discredits completely the presence of Ossius at Gangra. We 
must point out, however, that De Clercq presumes the date 
340 for the Council of Gangra, and excludes Ossius by show- 
ing that he could not have been present there in 340."° We, on 
the other hand, believe that the Council of Gangra was not 
held until 343; and there is no argument from chronology 
against the possibility of Ossius’ presence at Gangra in 343. 
Nevertheless, in the face of the very poor textual evidence for 
the attendance of Ossius at the Council of Gangra, the lack of 
any reason why Ossius should have been there, and the nature 
of the council itself which was a purely local one of very 
limited proportions, we can scarcely hold otherwise than that 
Ossius of Cordova was not present at the Council of Gangra. 

Apparently the first to write about the Council of Gangra in 
comparatively modern times was J. Q. Hoednus." Writing in 


4De Clercq, Ossius of Cordova, pp. 283-4. 
5 Baronius, Annales ecclesiastici, ad a. 357, n. 18; ad a. 361, n. 44. 


6 Pagius, Critica historico-chronologica ad Annales Baronii, ad a. 319, Pagii 
n. 4. 


7 Binius, Concilia, nota apud Mansi, Mansi, Vol. II, col. 1115. 
8 Menendez Pelayo, Historia de los heterodoros Espanoles (Madrid), I, 68. 


®8In Mourret, Historia de la Iglesia, translated by B. de Echalar: II, 158, in 
note of the translator. 


10 De Clercq, Ossius, pp. 282-7. 


11 Joannes Quint. Hoedni, Synodus Gangrensis, evangelicae promulgationis 
anno circiter 300 celebrata, explicata commentariolis (Paris, 1560). 


: 
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1560, he dated the council ca. 300, a date which cannot pos- 
sibly be taken seriously today. 

The next to write of the Council of Gangra, in 1590, was 
Cesar Cardinal Baronius. He, as was pointed out a moment 
ago, instituted the practice of dating the council from the 
supposed presence of Ossius. Perhaps he was unaware of the 
adverse textual evidence which modern text criticism has 
made so clear. At any rate, he accepted without question the 
presence at Gangra of Ossius of Cordova, who had come to the 
East in the year 324 for the Council of Nicea. Baronius pre- 
sumed that Ossius remained in the East until the death of 
Constantine, a point recently defended by Menendez Pelayo,’* 
but ably discredited by De Clereq.** Baronius, therefore, 
dated the Council of Gangra as having been held between the 
arrival of Ossius for the Council of Nicea and the death of 
Constantine, 7.e., between 324 and 337." 

Binius, writing in 1618, followed the argumentation of 
Baronius quite slavishly. He admitted the presence of Ossius 
at Gangra,” after having departed momentarily from the 
treatment of Baronius to note that the council was called by 
the authority of Pope Sylvester.%* This would date Gangra 
between 324 and 335, thereby shortening Baronius’ latter ex- 
treme date by two years. 

Henry Valesius published his edition of the early Church 
historians in 1668. In a note to Socrates, Historia ecclesi- 
astica, II, 48, he said that the Council of Gangra could not 
have been held before the time of Valens, because Basil’s 
letter no. 74 ad Occidentales (now numbered as 263) was 
written during the reign of Valens; and while in the letter 
Basil brings forth all the condemnations he knows against 
Eustathius of Sebaste, he does not mention that of Gangra— 


12 Menendez Pelayo, Historia, I, 68. 

13 De Clercq, Ossius, pp. 282 ff. 

14 Baronius, Annales, ad a. 361, n. 44; cf. also ad a. 357, n. 18. 
15 Binius, his notes apud Mansi, Vol. II, col. 1115 A. 


16 Tbid., col. 1114 D: an extremely dubious proposition, even were it in any 
way supported. 
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which condemnation must, therefore, have been issued after 
the writing of Basil’s letter. Valesius, not being able to date 
the letter except by the reign of Valens, could only date the 
Council of Gangra as post 364. Today Basil’s letter can be 
dated in 377; 7" so if we were to accept Valesius’ reasoning 
(which, as shortly will be seen, we cannot) we would date 
Gangra as post 377, but ante 380, the extreme date of 
Eustathius’ death. 

Pagius noted that if Ossius was present at Gangra as 
Baronius thought, and he agreed that he was, the date of 
Gangra could not be earlier than 324. He dated the return of 
Ossius to Spain in 358, placing Gangra between 324 and 358 
accordingly.*® 

The objection to Pagius is the same as that to Baronius: 
Ossius of Cordova was not in fact present at the Council of 
Gangra. 

Pagius objected to Valesius’ method of dating the council 
on the grounds that the argument from a negative authority is 
weak—and it certainly is. But he failed to show an even 
greater weakness in the argument of Valesius, which we now 
expose. 

Valesius, in using the argument from silence in Basil’s letter 
no. 263 to conclude that the Council of Gangra was later than 
the letter, supposes that Basil was aware of all the condemna- 
tory factors in Eustathius’ life. The supposition is not only 
gratuitous, but demonstrably erroneous. Nowhere, for ex- 
ample, does Basil bring to light that Eustathius was refused 
ordination by Eustathius of Antioch, nor that he was excom- 
municated at Neocaesarea, nor that he was excommunicated 
by his own father, nor that he was convicted of perjury at 
Antioch. If Basil does not mention Eustathius’ condemnation 
at Gangra, we dare not conclude to more than the fact of his 
ignorance of it. From the notable omissions cited it would 


17 Fr, Loofs, Eustathius von Sebaste und die Chronologie der Basilius-Briefe 
(Halle, 1898), p. 39. Maurists, MPG, XXXII, col. 975 D. 


18 Pagius, Critica, ad a. 319, n. 4. 
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in fact appear that Basil was not at all well-acquainted with 
the early life of Eustathius. Hence the omission which 
Valesius has noted could as easily indicate a very early date as 
a very late date for the Council of Gangra. 

The Ballerini brothers in their Disquisitiones pointed out 
that the Libellus Synodicus mentions a certain Aiov as presi- 
dent of the Council of Gangra. This had previously been 
thought to refer to Ossius, inasmuch as the word dows is of 
much the same import as the word 8iov. Discrediting Ossius’ 
presence at Gangra, as well they might, the Ballerini’s pro- 
posed to read EicéBv in place of Aiov, on the strength of the 
similarity between 8iov and the two final syllables of the name 
EicéBuov, and the fact that Eusebius is mentioned first in the 
synodal letter of Gangra. It is, in fact, generally admitted 
that a certain Eusebius was president of the council; but the 
Ballerini’s erred in identifying Eusebius as Eusebius of 
Caesarea in Cappadocia. They therefore dated the council 
between 362 and 370.’° 

In 1715 Harduin noted that since all the Greek collections 
of canons place the acts of Gangra between Nicea and 
Antioch, it must have been held between 325 and 341; 7° and 
this is a period that would agree with the apparent chro- 
nology of Sozomen.** In the table of contents of the first 
volume of his Acta conciliorum, Harduin referred the date of 
Gangra to ca. 330. 

Harduin was the first, I think, to try to identify the signa- 
tories of Gangra; and he identified six: Prohaeresius of 
Sinope, Eusebius of Pergamo, Basil of Ancyra, Bithynicus of 
Zela, Philetus of Cratia or of Juliopolis, and Olympius of 
Dolichene.”* 

19 Ballerini brothers, Disquisitiones de antiquis collectionibus et collectori- 
bus canonum, IV, 5; MPL, LVI, col. 34 A-D. The Libellus Synodicus, which 


is found in Harduin, Acta conciliorum, Vol. V (Paris, 1714), offers 375 as the 
date for Gangra (col. 1518 C). 


20 Harduin, Acta conciliorum, Vol. I (Paris, 1715), col. 529 B. 
21Sozomen, H.E. IV, 24; MPG, LXVII, col. 1192 B. 


22 Harduin, Acta conciliorum, Vol. I, col. 529 B, 
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In 1733 Remy Ceillier proposed to date the Council of 
Gangra between 376 and 380. His argument was that of 
Valesius, with the refinement of a somewhat more advanced 
knowledge of the dates of Basil’s letter no. 263 and of 
Eustathius’ death.” 

Mansi was apparently content with the scholarship of those 
who preceded him. At the beginning of the acts of Gangra he 
indicates the date as circa annum Domini 325; ** but in the 
table at the front of the volume he offers ca. 328. 

In 1880 Henry Reynolds proposed that the president of the 
Council of Gangra was Eusebius of Samosata, and offered the 
date of the council as 372-373. Apparently his only reason 
for doing so was so that he could thereby identify Basil as 
Basil the Great, and Hypatius and Gregory as bishops friendly 
to Basil and Eusebius.”> Indeed, the names Basil, Gregory, 
Eusebius, and Hypatius are often associated one with another. 
Nevertheless, Reynolds’ suggestion is quite untenable. When 
treating of Valesius, I rejected his argument from negative 
authority, he having pointed out that Basil in his letter T'o the 
Westerners knew nothing about Gangra. The argument from 
negative authority, however, is certainly valid against 
Reynolds. Basil can scarcely have been present at the 
Council of Gangra in 372 or 373, and no more than 5 years 
later have forgotten that he himself condemned Eustathius! 

Henry Gwatkin published his Studies in Arianism in 1882. 
He reckoned the date of the Council of Gangra as ca. 340,7¢ 
and this, unfortunately, has been the most popular date ever 
since. 

Loofs published two works on Eustathius of Sebaste in the 
year 1898. The first to appear was his book, Eustathius von 

23 Ceillier, Histoire générale des auteurs sacrés et écclésiastiques, Vol. IV 
(Paris, 1733), pp. 734-43. 

24 Mansi, op. cit., Vol. II, col. 1095. 


25 Reynolds, “Eusebius of Samosata,” in A Dictionary of Christian Bi- 
ography, Vol. II (London, 1880), pp. 369-373. 


26 Gwatkin, Studies in Arianism, Note E, “ Date of the Council of Gangra,” 
pp. 185-188. 
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Sebaste und die Chronologie der Basilius-Briefe, in which he 
adopted Gwatkin’s date: ca. 340.27 A short time later his 
second work appeared, the article “ Eustathius von Sebaste ” 
in Hauck’s Realencyklopddie. In the encyclopedia article, 
Loofs expressed his regret that he had, at the time of the 
publication of his book, been unaware of Braun’s opinion on 
the subject, published in 1895.** He seems half-grudgingly to 
admit the excellence of Braun’s opinion, although it forces him 
to make some change in his chronology of Eustathius’ life. 
Braun’s opinion, that the Council of Gangra was held in 343, 
is the opinion which we will hold and support. There were, 
however, certain textual difficulties in the Syriac manuscript 
which was the basis of Braun’s opinion, which he neither 
pointed out nor resolved. We shall attempt to resolve these 
difficulties, so as to make his opinion more worthy of accept- 
ance. 

In 1895 Braun wrote a short article, less than two pages, 
for the Historisches Jahrbuch der Gorresgesellschaft, entitled 
“Die Abhaltung der Synode von Gangra.” He had discovered 
that a certain manuscript of the Synodicon Orientale, a 
Nestorian collection of conciliar acts in the Syriac language, 
provided the date 343 for the Council of Gangra.*° 

In a Syriac manuscript of the Synodicon Orientale then in 
the library of the Propaganda at Rome, Braun found the 
twenty canons of the Council of Gangra, followed by the note 
which he translates: 


27 Loofs, Eustathius von Sebaste und die Chronologie der Basilius-Briefe, 
pp. 82-84. 


28 Braun, “Die Abhaltung der Synode von Gangra” in the Historisches 
Jahrbuch der Gorresgesellschaft, XVI (1895), 586-587. 


29 Loofs, “ Eustathius von Sebaste,” in Hauck’s Realencyklopddie fiir protes- 
tantische Theologie und Kirche, Vol. V, p. 628, 1. 25 ff. 


30 Braun referred to the manuscript as K VI 6. This was carelessness on his 
part. It is the same manuscript to which Chabot later referred correctly as 
K VI 4 of the Borgia museum. The Propaganda Library or Borgia Museum 
manuscripts were removed to the Vatican Library in 1899; and the manuscript 
in question is now catalogued as Borg. Siriaco 82. 
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. . . unter der iareia des pl’kndws und dmn’ws im Jahre der 
Antiochener 390. 


Braun pointed out that the 390th year extended from October 
343 to September 344 in the Syrian method of reckoning, and 
from September 342 until August 343 according to the Greek 
method. He notes then that in the year 343 the consuls were 
Placidus and Romulus. Without trying to resolve the obvious 
difficulty of the consular names, he concludes that the Council 
of Gangra was held in the year 343." 

J. B. Chabot has since published a critical edition of two 
manuscripts of the Synodicon Orientale (1902), and he refers 
the same note as that discovered by Braun to the conclusion 
of the canons of Gangra as found in manuscript K VI 4 of the 
Borgia museum.” Because of the discrepancies in the ac- 
counts of Braun and Chabot, Braun having referred to the 
same manuscript as K VI 6; and Braun having read pl’kndws 
where Chabot later read pl’qydws, we thought it advisable to 
check the manuscript itself, which is now in the Vatican 
Library, where it is catalogued as Borg. Siriaco 82. The read- 
ing of the manuscript is: 


Stlemw qandné d*sunhados dab*Gangra; 
b*hupatiya dPl’qndws wadDmn’ws das*nat 
telatma, w°tas‘in b’menyand dAntyoqayé 
d*hawén b*menyana ‘esrin.*8 


which can be translated: 


Conclusion of the canons of the Synod of Gangra, in the con- 
sulate of pl’qndws and dmn’ws, in the year 390 of the 
Antiochians. They are twenty in number. 


Chabot agrees with Braun that this note dates the Council of 
31 Braun, “ Die Abhaltung der Synode von Gangra,” in Historisches Jahrbuch 
der Gorresgesellschaft, XVI (1895), 586-587. 
32 Chabot, Synodicon Orientale (Paris, 1902), p. 278 n. 


33 Vat. Lib. Ms. Borg. Siriaco 82, fol. 61°, 1. 15-18. The manuscript is in 
Nestorian script. 
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Gangra in the year 348; ** and, also like Braun, he does not 
attempt to resolve the difficulty of the consular names. We 
will, therefore, attempt a resolution of this problem. 

In the year 343 the consuls were Placidus and Romulus. 
The manuscript in question, however, states that the Council 
of Gangra was held during the consulate of pl’qndws and 
dmn’ws. From the word hupatiyad, however, a mere trans- 
literation of the Greek iareia, it is obvious that the compiler 
of the Synodicon Orientale used a Greek source for his con- 
sular dates; so he must have found the Latin names Placidus 
and Romulus as MaAax:80s and Poyodos or perhaps PopAavs by 
analogy with so many Greek names in -)avs. 

(a) Resolution of pl’qndws to Placidus or Maxidos: 

In their medial positions nun for yudh is certainly a very 
easy copyist’s error, especially in a proper name, where the 
copyist would not be guided by habit. We do not fear, then, 
to change Pl’gndws to Pl’qydws, thereby obtaining a perfect 
reading. Chabot, in fact, has printed Pl’qydws without 
comment. 

(b) Resolution of dmn’ws to Romulus or PopaAavs: 

The dmn’ws of the manuscript appears at first to be irre- 
concilable with the rml’ws which we would expect. But again, 
a very simple and natural emendation of the text will give the 
expected reading. By changing the position of the point on 
the initial letter we change dalath to rish; and a lengthening 
of the stroke in the combination nun-alaph changes the com- 
bination to lamadh-alaph; thus Dmn’ws becomes Rml’ws: a 
perfect reading. 

No other document of antiquity provides so precise and 
plausible a date for the Council of Gangra as does the 
Synodicon Orientale. We are convinced that in adopting the 
date 343 Braun has hit upon the correct solution to the prob- 
lem of the date of the Council of Gangra. Unfortunately, 
however, his solution seems not yet to be in general ac- 
ceptance. 


34 Chabot, Synodicon, loc. cit. 
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We have already discussed the opinion of Pagius above, 
where we pointed out that, in a note on Baronius, Pagius dates 
Gangra between 324 and 358, based on the supposed presence 
there of Ossius of Cordova. In another note to Baronius, 
Pagius apparently leans to the opinion that the Council was 
held in 357, for he says that Sozomen insinuates the year 357, 
and that Socrates is in agreement with him.*® Pagius errs 
twice in this remark. Sozomen does not insinuate the year 
357 as the date of the Council of Gangra; nor are Socrates and 
Sozomen in agreement at all upon when the Council of Gangra 
was held. Sozomen says that Eustathius’ condemnation at 
Gangra was advanced as one reason for his deposition at Con- 
stantinople in 360; and it is generally held that Sozomen 
seems to place the condemnation at Gangra prior even to the 
Council of Antioch in encaeniis, i.e., prior to the year 341.* 
Socrates, on the other hand, tells how it happened that 
Eustathius was succeeded in the See of Sebaste by Meletius, 
following the Council of Constantinople of 360; and he says 
that Eustathius was subsequently condemned at Gangra.* 
The date which Socrates provides for the Council of Gangra, 
therefore, is post 360. 

Hefele-Leclerq, in the 1907 edition, accepted the date ca. 
340 for the Council of Gangra, pointing out that while 
Socrates places it after 360, Sozomen prefers to place it be- 
fore the Council of Antioch in encaeniis of 341.%° To say 
baldly, however, that Sozomen places Gangra before the 
council in encaeniis is stretching the facts somewhat. In 
enumerating the reasons for Eustathius’ deposition at Con- 
stantinople, Sozomen does not mention the condemnation at 
Gangra before stating that he was convicted of perjury at 
Antioch; but it is not certain that he follows a chronological 

35 Pagius, Critica ad a. 360, Pagii n. xi (misprinted X in the Luca edition of 
1739). 

86 Sozomen, H.E., IV, 24, MPG, LXVII, col. 1192 B. 

37 Socrates, H.E., II, 43, MPG, LXVII, col. 353 A-B. 
38 Hefele-Leclerq, Histoire des Conciles, Vol. 1/2, p. 1029. 
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order in enumerating these facts. He does state that the 
conviction of perjury was at “ the Council of Antioch,” but he 
does not identify the ‘ Council of Antioch ” as the Council of 
Antioch in encaeniis of 341. I agree that it should be so 
identified, but I do not consider it as a point which admits no 
debate. Braun apparently made little impression on Leclerq. 
The latter was, nevertheless, aware of Braun, for he mentions 
that Braun held for 343, the date confirmed by the Synodicon 
Orientale.*® 

In an article in Ricerche Religiosa in 1925, Fausta Zucchetti 
said that the Council of Gangra was held in 361, and cited 
Hefele as being of this opinion. Her citation is erroneous, for 
Hefele accepted the date 362-370; *° and she ought to have 
noted anyway that in Hefele-Leclerq the date was revised to 
conform with Gwatkin’s ca. 340. 

We, at any rate, believe that the weight of evidence is on 
the side of Braun and the Synodicon Orientale, and hold that 
the Council of Gangra is to be dated in 343. And this date 
does not, after all, conflict egregiously with the date ca. 340 
of Gwatkin, Loofs, Hefele-Leclerq, and others. 

The task of dating the Council of Gangra by identifying the 
bishops who signed the acts, a popular method since the time 
of Harduin, has always been a hopeless one, for a remarkable 
number of possible identifications can be made, no matter 
what date is adopted. Having once established the date of 
the council as 343, however, it is interesting to note that a 
possible identification can be made for nearly all of the 
signatories. We submit the following to the reader’s con- 
sideration: 


Eusebius (of Pergamos) 
Aelianus (?) 
Eugenius (of Lysinia) 


39 Tbid., p. 1030. 


40 Zucchetti, “Il Sinodo di Gangra e uno scritto pseudo-Atanasio,” in 
Ricerche Religiosa, Vol. I, no. 6 (November, 1925), p. 548. 


41 Hefele, Conciliengeschichte, Vol. I (Freiburg im Br., 1873), p. 792. Hefele- 
Leclerq, Histoire des Conciles, Vol. I/2, p. 1045. 
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Olympius (of Dolichene) 

Bithynicus (of Zela) 

Gregory (of Nazianz, the elder) 
Philetus (of Cratia or of Juliopolis) 
Pappus (?) 

Eulalius (of Sebaste) 

Hypatius (?) 

Prohaeresius (of Sinope) 

Basil (of Ancyra) 

Bassus (of Zeugma) 


Eulalius of Sebaste was the father of Eustathius of Sebaste. 
Both Socrates and Sozomen report the excommunication or 
deposition of Eustathius by his father and his deposition at 
Gangra, as distinct depositions.“ We recently gave in print 
what we believe are sufficient reasons for assuming that the 
deposition of Eustathius by his father and his deposition at 
the Council of Gangra are one and the same deposition.** 

Hypatius cannot be identified as of Gangra, for Hypatius of 
Gangra died shortly after the Council of Nicea. We should 
certainly expect, however, that the bishop of Gangra was 
present at a synod held in his diocese. The identifications 
given above are offered merely as possibilities taken from the 
bishops known to have lived at this time; and the number of 
mid-fourth century bishops whom we know by name and See 
must be but a small part of the actual roll. We have put 
Eusebius down as of Pergamos, the only likely identification 
possible among the known bishops. There is no evidence of a 
bishop Eusebius of Gangra, but we do not know who was 
bishop of Gangra in 343, and it may well be that the president 
of the synod, generally regarded as Eusebius because his 
name is first in the acts of the Council, was bishop of Gangra. 

W. A. Jurcens, H.E.D. 


St. Mary’s SEMINARY 
CLEVELAND, OHIO 


42 Socrates, H.E. II, 43; Sozomen, HL. III, 14; IV, 24. 
43W. A. Jurgens, Eustathius of Sebaste (Rome, 1959), p. 22-23. 
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ADMINISTRATIVE AIDS TO THE BISHOP * 


Y DIVINE institution each residential bishop is, under 
the authority of the Roman Pontiff, the sole ruler of 
the see entrusted to his care,’ but the complexity of the 

times in which we live makes the administration of any diocese 
an almost insurmountable task for one man alone. Conse- 
quently, every local ordinary has the right and sometimes the 
obligation to choose other men or agencies to assist him in the 
execution of the many details which necessarily flow from his 
office as the shepherd of souls and the temporal administrator 
of his diocese. 

As we know, these administrative aids are many; indeed, 
they are too numerous to be adequately handled in one article. 
The present treatment, therefore, will be limited to a brief 
discussion of some of those aids which are sometimes over- 
looked when the diocesan curia is being constituted. 


A. Tue Diocesan SEMINARY BOARDS 


The Code of Canon Law prescribes that “two boards of 
deputies shall be appointed for each diocesan seminary, one 
for discipline and the other for the administration of temporal 
goods.” * This requirement of the Common Law of the 
Church, at least in regard to the Board of Discipline, is men- 
tioned again in section II, number 5 of the Instruction of the 
Sacred Congregation of the Sacraments, promulgated on De- 
cember 26, 1930, which is concerned with the determination 
of the fitness of candidates to be promoted to Holy Orders.* 

* Paper given at the twenty-first annual meeting of The Canon Law Society 
of America, in Los Angeles on October 21-22, 1959. 

1Cn. 329, § 1. 

2 Vicars General, Chancellors, Diocesan Consultors, Rural Deans et al. 

8 Cn. 1359, §1. 

4 Cf. Bouscaren, Canon Law Digest, I, 467. 
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Every bishop who has a diocesan seminary is obliged to ap- 
point these two boards of deputies. If he has two seminaries, 
one major and the other preparatory, two additional boards 
need not be nominated.®> It must be remembered that these 
administrative bodies are of obligation only in diocesan semi- 
naries,® since provincial seminaries are not governed by the 
Code but by special norms set down by the Holy See.’ 

Whenever the diocesan seminary is entrusted to members 
of a religious community, the precept of canon 1359 should 
still be observed.2 However, Pope Benedict XV, in a letter 
dated December 23, 1921, granted to the priests of the Society 
of St. Sulpice the privilege of operating their seminaries with- 
out the intervention of these two committees.’ 

The Council of Trent *° stated that the Board for Discipli- 
nary Matters should be composed of two canons freely chosen 
by the bishop from among the members of his chapter. It 
advised that the four members of the Board of Temporal Ad- 
ministration be named in the following fashion: two men were 
to be chosen from among the canons of the cathedral, one by 
the bishop and the other by the chapter; two other men would 
be chosen from the clergy of the city, one would be named by 
the bishop and the other by the clergy of the city themselves. 

In treating of the constitution of these Boards, the Code 
has slightly mitigated the Tridentine discipline. Under the 
present law both sections are to be appointed by the bishop 
“having heard the cathedral chapter.” ** The bishop, how- 
ever, is not obliged to follow the latter’s advice; he need only 


5 Cf. Jone, Commentarium in Codicem, II, 513. 

6 Cf. Vermeersch-Creusen, Epitome Iuris Canonici, II, n. 693. 
7Cn. 1357, § 4. 

8 Cf. Vermeersch-Creusen, op. cit., II, n. 708. 

®Cf. AAS, XIV (1922), 37. 

10 Sess. XXIII, c. 18. 

11Cn. 1359, § 2. 














4 
BS 
be 
be 
f 
4 2 
fe 
k 
é 
x 
k 





ADMINISTRATIVE AIDS TO THE BISHOP 15 


consult the group. Certainly, the licitness of an appointment 
to either Seminary Board required this “consultation ”; 
whether or not it is demanded for validity depends on the in- 
terpretation given to Canon 105, n. 1°. Some of the authors 
hold that it is needed for validity; '* while others feel that the 
Code prescribes it merely for licitness.”* 

As the law directs, each Board is to be composed of two 
members. They are to be priests, but it is no longer required 
that they be members of the chapter or of the clergy of the 
city..* The men who are chosen may be members of a re- 
ligious community or even seminary professors. The only 
ones who are excluded by law are the following: the Vicar 
General, since he is the alter ego of the bishop; those who are 
under the domestic authority of the bishop, since they are 
very closely associated with him; the rector and the procu- 
rator, since they cannot be partes et iudices in the same mat- 
ter; the ordinary confessors and the spiritual directors, lest 
the seal of confession be exposed to possible violation. There 
is no reason why the same priests cannot serve on both 
Boards.”® 

According to the Tridentine legislation, the members’ ap- 
pointment was to be perpetual; the incumbents could not be 
removed without a legitimate cause. The Code’ prescribes 
that their office endure for a period of six years. However, 
there is nothing in the law to prevent their re-election. If a 
member dies, the bishop, audito capitulo, may appoint another 
either to continue the old term or begin a new one. During 
the six years, the men cannot be removed from office without 
some serious cause.’ This does not have to be a crime; it 


12 Cf. Cappello, Summa Iuris Canonici, II, n. 531. 
13 Cf. Vermeersch-Creusen, op. cit., II, n. 693. 
14Cn. 1359, § 2. 

15 Cf. Brys, Compendium Iuris Canonici, II, 166. 
16 Cn. 1359, § 3. 

17 Ibid. 
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could be illness, senility, change of diocese, or any similar set 
of circumstances. 

The competency of these Boards is set forth when the law 
states that the bishop is to consult the members in “ matters 
of importance.” ?* It is difficult to determine with precision 
what these matters are. However, a perusal of the documents 
cited in footnotes to the fourth paragraph of this canon will 
indicate some of them.’® The Board of Discipline is to be 
consulted whenever a new rector, teacher or confessor is to be 
named; whenever the rule is to be changed; and whenever 
courses of study are to be modified. The Board for Temporal 
Affairs is to be consulted whenever it is a question of appoint- 
ing or removing the procurator; whenever the distribution of 
burses is decided; and in the determination of the salary of the 
faculty. 

It is clear from the Code that the bishop is obliged to con- 
sult the Seminary Boards in these “ matters of importance.” 
All the authors agree, however, that he is in no way bound to 
follow the advice they give him. When the commentators 
discuss whether or not this consultation is needed for validity 
or licitness, they are clearly divided. Some feel it is only 
for licitness.2° Others feel that it is necessary for the validity 
of the acts." Since there are competent authors on each side 
of this question it would appear that we have a doubt of law. 
Since this is so, we can conclude that, in practice, any action 
maioris momenti which is done by the bishop without con- 
sulting the Boards is illicit but valid, since in doubt of law 
the Church supplies the required jurisdiction.” 


18 Cn. 1359, § 4. 
19 A partial list of these is given in Brys, op. cit., II, 167. 


20 Cf. Vermeersch-Creusen, op. cit., II, n. 693; Brys, op. cit., II, 166; Rega- 
tillo, Institutiones Iuris Canonict, II, n. 222; Berutti, Institutiones Juris Ca- 
nonici, IV, 377. 


21 Cappello, op. cit., II, 503; A Coronata, Institutiones Iuris Canonici, II, 297. 
22 Cn. 209. 
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B. THE Boarp oF CENSORS FOR PUBLICATIONS 


In legislating for the establishment of this administrative 
aid, the Code is quite clear when it states: “ In every episcopal 
curia there shall be official censors, who shall examine the 
works to be published.” * It is also interesting to note that 
a Decree of the Holy Office dated March 29, 1941, required 
that these censors of books be truly qualified and actually 
learned in the subject matter which they judge. 

Even though the Leonine Constitution Officiorum ac 
Munerum published on January 25, 1897, merely recom- 
mended that local ordinaries choose some censors, the Code, 
like the Encyclical Pascendi, issued on September 8, 1907, and 
the Motu Proprio Sacrorum Antistitum, promulgated on 
September 1, 1910, imposes a true obligation. All local ordi- 
naries * are therefore bound to establish such a board in their 
territories. It must be noted that the censors are to be ha- 
bitually constituted and not merely data occasione. In par- 
ticular cases, however, the ordinary himself may be the censor, 
or he may entrust the work to someone who is not an official 
censor but merely a censor deputatus.”* 

The men chosen to serve in this capacity may be either 
diocesan priests or religious.” Ifa religious is appointed, how- 
ever, he should first obtain the permission of his superior lest 
religious discipline be violated.2* As a general rule, members 
of the laity should not be named to serve on this commission. 
Nevertheless, all the commentators agree that a competent 
layman may work with a clerical censor whenever specialized 
knowledge in secular fields is demanded.”” Those appointed to 


23 Cn. 1393, § 1. 

24 Cf. Bouscaren, Canon Law Digest, II, 436. 
25 Jn the sense of Cn. 198, § 2. 

26 Cf. A Coronata, op. cit., II, 338. 

27 Cn. 1393, $3. 

28 Cf. A Coronata, op. cit., II, p. 336, n. 9. 


29 For example, a book on medical ethics. 
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serve the diocese as censors must be men noted for their ma- 
turity, learning, and prudence. They must know Sacred The- 
ology and must have the special competence which the nature 
of the book to be censored demands. Before taking over their 
office they should make the Profession of Faith.*° The Code 
lays down no definite number to be appointed; it merely em- 
ploys the plural. Hence the matter is left to the discretion of 
the local ordinary, who will base his decision on the amount 
of publication that is done in his diocese. There must be more 
than one, however, not merely because the Code uses the 
plural, but also because the canon prescribes that the name of 
the censor should not be made known before he gives his de- 
cision.** 

It must be remembered that the men who serve in the ca- 
pacity of diocesan censors have only one task: to make judg- 
ment concerning the orthodoxy of the doctrine which the book 
proposes.*” The nihil obstat given by these individuals is not 
a positive approbation of the book; rather, it is something 
negative. It is a statement that the contents are free from 
doctrinal error. In certain instances, however, the censor may 
pass on the expediency of publishing a given book at a par- 
ticular time.** 

On April 17, 1942, the Holy Office declared that those who 
are asked to censor books of piety and prayer leaflets should 
regard not only the purity of the doctrine but also the dignity 
of sacred worship.** 

It is not necessary that the censor read the manuscript be- 
fore it is set in print. Nevertheless, it would be better to sug- 
gest that the typed script itself be censored for reasons of 
economy in the event that substantial corrections might be 
required. When the decision is given by the censor, it is to 


30 Cn. 1406, § 1, n. 7°. 

31 Cn. 1393, § 5. 

32 Cn. 1393, § 2. 

83 A Coronata, op. cit., II, 337. 

34 Cf. Bouscaren, Canon Law Digest, II, 438. 
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be given in writing and is to be preserved in the chancery 
archives. 

In concluding this section on the Diocesan Board of Censors 
two practical matters might be noted. If a censor states that 
the book does not deserve the nihil obstat, the local ordinary 
should not give the imprimatur. However, if the latter thinks 
it expedient, he may seek the judgment of another censor. If 
a censor states that a book deserves the nihil obstat, the ordi- 
nary should regularly give the imprimatur. If there is a just 
cause present, however, the latter does have the power to re- 
fuse it. 


C. Tue Councit or ADMINISTRATION 


When the Code speaks of the administration of ecclesiastical 
goods, it decrees that “for the proper discharge of this duty, 
every ordinary shall establish in his episcopal city a board of 
administrators.” *° 

The Roman Pontiff is, of course, the supreme curator and 
dispenser of Church property; ** yet, in each diocese it per- 
tains to the local ordinary to watch carefully over the admin- 
istration of all the ecclesiastical goods which come under his 
jurisdiction.*” It is in order to help the bishop in this role 
that the Code directs him to establish in his episcopal city the 
Council of Administration. 

Many canonists are of the opinion that if good financial 
management is being provided for by equivalent means, the 
local ordinary is not obliged to set up such a board.** It often 
happens here in the United States that the bishop has the di- 
ocesan Board of Consultors act as the Council of Administra- 
tion.*® 


35 Cn. 1520, § 1. 
36 Cn. 1518. 

37 Cn. 1519, § 1. 
38 A Coronata, op. cit., II, n. 1061; Jone, op. cit., II, 623. 
39 Cf. Beste, Introductio in Codicem, p. 813. 
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The local ordinary himself is a member and, indeed, presi- 
dent of the board. He should choose two or three other priests 
or laymen to serve with him. If it is at all possible, these 
priests and laymen should be experts in canon and civil law. 
The Code also directs that, apart from an apostolic indult, 
these men should not be related to the ordinary in the first 
or second degrees of consanguinity or affinity.“° Those whom 
he selects to serve in this capacity are freely chosen by the 
bishop, but for the licitness of their appointment he should 
consult with his chapter or diocesan consultors. 

The duties of the members of the Council of Administration 
are many. We may enumerate them as follows: 

(1) to give their advice to the ordinary before he invests, in 
fruitful real estate and bonds, the endowment of a benefice 
when the latter consists of a determined sum of money; ** 

(2) to advise the ordinary in matters of average importance, 
before he gives permission for the alienation of ecclesiastical 
goods which do not exceed $167.00 in value; * 

(3) to give their consent before the ordinary grants permis- 
sion for the alienation of ecclesiastical goods whose value lies 
between $167.00 and $5000.00; ** 

(4) to give their consent to administrators before the latter 
exchange negotiable securities payable to bearer for others 
which are more safe and productive; ** 

(5) to give their consent when, in the leasing of ecclesias- 
tical property, the annual value of the lease exceeds $5000.00 
and the term is not more than nine years; *° 


40 Cn. 1520, § 2. 
41 Cn. 1415, § 2. 
42 Cn. 1532, § 2. 


43 Cn. 1532, $3. In this case the consent of the Diocesan Consultors and 
that of the interested parties is also required. 
44.Cn. 1539, § 2. 


45 Cn. 1541, §2, n. 1°. Here also consent of both Consultors and those inter- 
ested is required. 
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(6) to give their consent when, in the leasing of ecclesias- 
tical property, the annual value lies between $167.00 and 
$5000.00, and the term is more than nine years; *° 

(7) to give their advice when, in the leasing of ecclesiastical 
property, the annual value lies between $167.00 and $5000.00 
and the term does not exceed nine years; ** 

(8) to give their advice when, in the leasing of ecclesiastical 
property, the annual value does not exceed $167.00 and the 
term is longer than nine years; ** 

(9) to give their advice whenever the local ordinary is to 
appear in court in the name of the cathedral church or the 
mensa episcopalis, and whenever the amount in question does 
not exceed $167.00; *° 

(10) to give their consent in the above-mentioned circum- 
stances whenever the amount in question lies between $167.00 
and $5000.00.°° 

Is the local ordinary bound to consult this Board under 
the pain of invalidity or is it merely required for the licitness 
of the act? There is much discussion on this point. Some 
authors feel that consultation of the Council of Administra- 
tion is always required ad valorem actus.°' Many authors 
make a necessary distinction. They feel that if the Code re- 
quires the consensus of the group they must be consulted for 
validity. If however, it demands mere licentia, they must be 
consulted only for licitness.*? 

46Cn. 1541, §2, n. 2°. Here consent of both Consultors and interested 
parties is required also. 

47 Cn. 1541, § 2, n. 2°. 

48 Cn. 1541, §3. 


49 Cn. 1653, §1. Here the ordinary may seek the advice either of the Coun- 
cil or of the Diocesan Consultors. 


50 Cn. 1653, § 1. 
51 Cf. A Coronata, op. cit., IT, n. 1061. 
52 Cf. Vermeersch-Creusen, op. cit., II, n. 841; Jone, op. cit., II, 623. 
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D. THE CounciIL oF VIGILANCE 


The origin of this administrative aid may be found in Pius 
X’s Encyclical Letter Pascendi which was made public on 
September 8, 1907. On that occasion, the Pope made the fol- 
lowing statement: ‘“ We decree . . . that in every diocese a 
council of this kind (i.e., like the one instituted by the Bishops 
of Umbria in November of 1849), which we are pleased to call 
the Council of Vigilance, be instituted without delay.” °° The 
same command was reiterated in the Motu Proprio Sacrorum 
Antistitum, issued by the same Pope on September 1, 1910.%* 

When the Code was promulgated, no mention was made of 
the Council of Vigilance. This fact led many to believe that 
it was no longer of obligation. However, in a decree dated 
March 22, 1918, the Holy Office stated that the Council was 
not mentioned in the Code because the Modernistic errors 
which it was to combat were, of their nature, temporary and 
transitory. Nevertheless, the same decree went on to say that 
since the virus of Modernism was still spreading, the pre- 
scriptions of Pascendi and Sacrorum Antistitum “ must re- 
main in full force until the Holy See decrees otherwise.” © 

The Council of Vigilance received further attention when it 
was mentioned in an Instruction of the Sacred Congregation 
of the Council published on January 12, 1930. According to 
this directive, the Council was, at least once a year, to treat 
especially of the ways and means of providing effectively for 
modesty in women’s dress.*® 

The members of this Council, according to Pascendi, are to 
be priests. It provides that they be chosen in a manner simi- 
lar to that employed in choosing diocesan censors of publica- 


53 Cf. AAS, XL (1907), 647. 

54 Cf. AAS, IT (1910), 664. 

55 Cf. Bouscaren, Canon Law Digest, I, 51. 
56 Cf. Bouscaren, Canon Law Digest, I, 214. 
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tions.’ It further directs that these men are to meet every 
two months with the bishop. 

The work which the members of this Board are expected to 
do is outlined in Pascendi. It assigns to them a three-fold 
task: (1) they are to watch for traces of Modernism in publi- 
cations and teaching; (2) they are to observe carefully books 
which treat of pious traditions or sacred relics; (3) they are 
to oversee assiduously and diligently both social institutions 
and writings on social questions lest they harbor any traces of 
Modernism. To these projects the Decree of the Sacred Con- 
gregation of the Council added that of considering, once a 
year, the ways and means of providing effectively for modesty 
in women’s dress. 

Even though the immediate danger of Modernism seems to 
have passed, it would appear that each diocese is still obliged 
to have the Council of Vigilance. The Decree of March 22, 
1918, states that it must continue in existence until “ the Holy 
See decrees otherwise.” To the best of our knowledge there 
has been no such decree to date. However, it is interesting to 
note that a recent letter from the Congregation of the Council 
dated April 14, 1954, and treating of immodesty in dress, 
makes no reference to the Council of Vigilance in this regard 
as had been previously mentioned in the decree of January 12, 
1930.°° 

In connection with the Council of Vigilance, it might be 
noted also that in the Norms for Sacred Preaching issued by 
the Consistorial Congregation on June 28, 1917, we find the 
following statement: “ Every ordinary must establish in his 
diocese a committee of vigilance for preaching which may con- 
sist of the same priests who compose the committee for the 
examination of candidates for preaching.” 

57 Appointment is to be made by the local ordinary; the men may be chosen 
from either the secular or religious clergy. 

58 Cf. Bouscaren, Canon Law Digest, IV, 136-138. 

58 Cf. Bouscaren, Canon Law Digest, I, 629. 
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E. Tue Music ComMMISssIoN 


The Instruction appended to the famous Motu Proprio of 
Pope Pius X, Inter Pastoralis Officti (November 22, 1903) 
contained the following directive: “ For the exact execution 
of what has been herein laid down, the bishops . . . are to in- 
stitute in their dioceses a special commission . . . watching 
over the music executed in their churches.” ® When Pius XII 
published the Encyclical Mediator Dei on November 20, 1947, 
he referred to the Music Commission as something which he 
presumed to be already in existence in the various dioceses 
of the world.** The same pontiff in his Encyclical Musicae 
Sacrae Disciplina (December 25, 1955) mentions that “ it 
would be best” to have in each diocese someone who is an 
expert in the field of religious music to watch over carefully 
what is being done.® 

The recent Instruction of the Congregation of Sacred Rites, 
published on September 3, 1958, had something very precise 
to say on the existence of the Music Commission. It directed 
that: “ A special Commission for Sacred Music must exist in 
every diocese as has been commanded since the time of Pius 
X.” It also pointed out that “there is nothing to prevent 
the Ordinaries of several dioceses from establishing one com- 
mission for all of them.” ® 

No explicit directives are given by the Holy See concerning 
the members of this Commission. They are, of course, to be 
named by the ordinary himself and may be chosen from among 
the laity or the clergy. It should be noted that the various 
documents which treat of the Music Commission insist that 
the men who serve on this board be experts in the teaching 
and practice of sacred music. The mere fact that a person 
has a degree in music does not ipso facto qualify him to serve 


60 Cf. n. 24 of the Instruction—AAS, XXXVI (1903), 338. 
61 Cf. n. 109. 
62 Cf. n. 78. 

63 Cf. n. 118. 
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on this committee. As a matter of fact, each member should 
have a sound knowledge of the nature of Christian Worship 
and the important role which music can play and has played 
in the Church’s liturgy. 

Various sections of the recent Decree issued by the Congre- 
gation of Sacred Rites indicate the duties of the members of 
the Music Commission. The ordinary is to consult them in 
doubts about the suitability of a polyphonic composition for 
use in a liturgical function.* It is theirs to judge whether or 
not pieces of modern sacred music have been composed in ac- 
cordance with liturgical law and the norms for sacred music.” 
They are to give the local ordinary their views regarding the 
program and performers when a concert of sacred music is to 
be presented in achurch. The ordinary is not to give permis- 
sion for the concert until he has heard their views.*° Before 
the local ordinary grants permission for the temporary use of 
an electronic organ at a liturgical function he should consult 
members of the board. Finally, they should aid the local 
ordinary in seeing that the rubrics concerning the use of in- 
strumental music in the liturgy are observed. 


F. Tue CoMMISssION ON SACRED ART 


On September 1, 1924, the Secretariate of State issued a 
circular letter which suggested that bishops of the world 
should establish regional or diocesan Commissions on Sacred 
Art. The Encyclical Mediator Dei refers to commissions on 
Sacred Art as something already existing in the various dio- 
ceses of the Christian world.”® An Instruction of the Holy 


64 Cf. n. 48. 
65 Cf. n. 50. 
66 Cf. n. 55c. 


87 Cf. n. 64; also the Decree of S.R.C., July 13, 1949, published in Bouscaren, 
Canon Law Digest, III, 512. 


68 Cf. n. 69. 
69 Cf. text published in Jl Monitore Ecclesiastico, XXXVI (1924), 332-334. 


70 Cf. n. 109. 
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Office on sacred art published on June 30, 1952, also made 
reference to such commissions as then established in every 
diocese.** When Pius XII wrote Musicae Sacrae Disciplina 
he also mentioned the Art Commission and gave the impres- 
sion that it should be found in every well-managed diocese.” 
Most recently the Instruction issued by the S.R.C. on Sep- 
tember 3, 1958, declared categorically: “There should also 
be a Commission for Sacred Art established in every dio- 
cese.” 

The members of this Commission may be either priests or 
laymen. As in all these matters, they should be appointed 
by the local ordinary. They should be men who have good 
taste. They should also have an intelligent appreciation of 
the Church’s law concerning sacred buildings and furnish- 
ings.‘* 

In its 1952 Instruction on the subject of Sacred Art, the 
Holy Office mentioned certain qualifications which these men 
should possess. It stated that they should be “ not only com- 
petent in the field of art but also firm in their allegiance to the 
Christian Faith, brought up in piety and ready to follow the 
definite norms which are prescribed by ecclesiastical au- 
thority.” * 

The Circular Letter from the Secretariate of State listed 
four tasks which the members of the Art Commission are to 
accomplish. They are to compile an inventory of art objects 
which may be found in the diocese. They are to aid in the 
formation and arrangement of diocesan museums. They are 

71 Cf. Bouscaren, Canon Law Digest, III, 511; Costantini, L’istruztone del S. 
Offizio sull’arte sacra (Rome, 1952). 

72 Cf. n. 78. 

73 Cf. n. 118. 


74 An excellent presentation of all that the members of this group should 
know will be found in O’Connell, J.. Church Building and Furnishing: the 
Church’s Way (London: Burns Oates; Notre Dame, Ind.: University of Notre 
Dame Press, 1955). 


75 Cf. Bouscaren, Canon Law Digest, III, 512. 
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to examine the designs of new buildings, restorations, redeco- 
rations, and expansions.”* Finally, they are to do all that they 
can to contribute to the advancement of artistic taste and 
culture by writing articles on the subject of correctness in mat- 
ters of sacred art ™ and by giving lectures on these same sub- 
jects. The information which they provide in these articles 
and lectures would be addressed primarily to architects and 
builders but should also be made available to all who are con- 
cerned with the building and furnishing of sacred places. 


G. Tue LirurcicaL CoMMISSION 


The Magna Charta of the liturgical movement is Mediator 
Dei, the monumental Encyclical published by Pius XII. To- 
ward the end of that famous document the Pope said: “ It 
is our wish that in every diocese . . . a committee be estab- 
lished to promote the liturgical apostolate.” ** This wish was 
made more categoric and imperative by the recent Instruction 
published by the Congregation of Sacred Rites wherein we 
read this cryptic statement: “ There should be . . . in every 
diocese . . . a Commission for Sacred Liturgy.” 

It is expressly stated in the Code that the local ordinary is 
the guardian and promoter of the sacred liturgy and that by 
reason of his office.*° Obviously, the ordinary will require as- 
sistance in this field as he does in the many others which are 
entrusted to his care. It is the role of the Liturgical Com- 
mission to serve this need. Its establishment does not seem 
to be left to the whim of the bishop; rather, it seems to be 

76 Much of this work is done by the so-called Board of Construction which 
many dioceses have. It is unfortunate that many times the men on this board 
have little or no idea of the liturgical law governing sacred places and furnish- 


ings. Many times much money could be saved if only the law of the Church 
in these matters were known and observed. 


77 A good example of such an article is Sentimentality in Christian Art by 
E. M. Catich and published in the August 1959 issue of The Furrow. 


78 Cf. n. 109. 
79 Cf. n. 118. 
80 Cn. 1261, § 1. 
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ordered by a solemnly expressed exhortation made in a docu- 
ment addressed to the entire episcopate. Without a doubt, its 
constitution in each diocese was the wish of Pius XII. Con- 
sequently, it would be rash to ignore it. Rev. Josef Low, the 
Vice-Relator of the Historical Section of the Congregation of 
Sacred Rites, goes so far as to say that its constitution in every 
diocese is “a mandate expressed in the form of a wish,” and 
“a matter of conscience.” * 

Neither Mediator Dei nor the recent Instruction of the 
S.R.C. give precise information concerning those who are to 
be appointed to serve on this Commission. They may be 
priests or laymen and are to be appointed by the local ordi- 
nary. Those who are nominated should be people who have 
a profound knowledge of the sacred liturgy both in its dog- 
matic and historical foundations. Great care should be taken 
lest those named be mere rubricists or poorly-informed en- 
thusiasts. 

The task which confronts this Commission is well expressed 
by Fr. Low when he writes that the members are to be “ the 
prolongated arms of the ordinaries themselves in order to su- 
pervise, regulate, promote and bring to its full development 
the whole field of liturgy both as worship and as a means of 
salvation.” ** As soon as the Commission is formed, the mem- 
bers should collect information on the way the liturgy is being 
celebrated in the diocese and on the manner in which the law 
requiring participation of the faithful is being observed. Then 
they should establish a program in the light of this informa- 
tion, always viewing the liturgy as worship of God and the 
bearer of salvation to men.** When this is done, they should 


81 Cf. Low, “Official Diocesan Liturgical Commissions,” Worship, XXIX 
(1955), 439-449. 


82 Cf. Low, art. cit., p. 443. 


83 It is most important that the members of this Commission see the liturgy 
as a means of giving glory to God and of bringing eternal salvation to men. 
For a basic understanding of the liturgy all the people who serve on this board 
should be acquainted with at least the first three chapters in O’Shea, W., The 
Worship of the Church (Westminster, Md.: Newman Press, 1957). They must 
have a thorough understanding of Pius XII’s Mystici Corporis and Mediator 
Dei. 
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supervise the execution of this program, always prefacing it 
with proper instruction.** In a word, the members of the 
Liturgical Commission should do all in their power to trans- 
late Mediator Dei into action. 


H. Conclusion 


Such then are some of the administrative aids which the law 
of the Church orders her bishops to have and which, for one 
reason or another, are not infrequently overlooked when some 
diocesan curias are being constituted. 

In conclusion, it might be of interest to see how many of our 
archdioceses and dioceses take advantage of those aids which 
are mentioned herein.® 

Of all the archdioceses and dioceses in the United States 
only two have all the administrative aids which we have men- 
tioned above.®** Of all the archdioceses and dioceses which 
have seminaries only 23.6% have the Seminary Boards.*’ Of 
all the archdioceses and dioceses 70.1% have a Council of 
Vigilance; 61.1% have a Council of Administration; 58.2% 
have a Music Commission; 21.6% have a Liturgical Commis- 
sion; and 4.4% have an Art Commission. 

The Church, in her wisdom, has directed us to establish 
these agencies in our dioceses. Their presence there can have 
only one result: effective and efficient administration. This, 
in turn, will produce a gradual but decisive building up of the 
Body of Christ which is the Church of God. 


JaMsEs A. O’Dononog, J.C.D. 


Sr. JoHN’s SEMINARY 
BrigHTON, MASSACHUSETTS 


84 People must not only be taught to participate; they must be taught why 
they must participate. 


85 Statistics are based on a cursory and unscientific perusal of the National 
Catholic Directory for 1959. 


86 These are the dioceses of Saginaw in Michigan and Lafayette in Louisiana. 


87 The smallness of this figure might be explained by the fact that some of 
the religious communities who conduct diocesan seminaries may have a privi- 
lege similar to that of the Sulpicians. Cf. supra, note 9. 








THE SCRIPTURAL BACKGROUND OF 
MARRIAGE IMPEDIMENTS 


T IS our purpose to compare the matrimonial impediments 
contained in the Codex Juris Canonici with those con- 
tained in the Bible. We shall concern ourselves only 

with Mosaic and post-Mosaic legislation directly. 

In the Old Testament there is no age prescribed for enter- 
ing into matrimony. According to later but pre-Christian 
interpretation a girl could be married when twelve years and 
one day old; a young man had to be fourteen and a day.’ 
The older ecclesiastical legislation was as undetermined as 
the Old Testament and Jewish legislation. The New Testa- 
ment does not treat the matter. 

In the Old Testament divorce was permitted. According 
to Dt 24, 1,8 a man can divorce his wife if he finds “ something 
indecent ” * in his wife. The rabbis disputed about the causes 


1W. Hastings, Encyclopaedia of Religion and Ethics (New York: Scribners, 
1916), Vol. VIII, p. 461; H. Lesétre, “ Mariage,” Dictionnaire de la Bible 
(Paris: Letouzey et Ané, 1895-1908), Vol. IV, col. 768 f. 


2Cf. e.g., F. Cappello, De Matrimonio, 5. ed. (Turin: Marietti, 1947), p. 346. 


3 Biblical citations are given in accord with the system employed in the 
Confraternity of Christian Doctrine edition of the Old Testament (Paterson, 
N. J.: Saint Anthony Guild, 1952- _+), hereafter cited as CCD. 


4The phrase is found in the CCD version; the accompanying note says: 
“a rather indefinite phrase, meaning perhaps ‘immodest conduct.’ At the 
time of Christ the rabbis differed in opinion concerning the sufficient grounds 
for divorce; cf. Mt 19, 3.” In the Hebrew we find ‘erwat dabar, which literally 
means “nudity of word or thing.” F. Zorell, Lexicon Hebraicum et Aramai- 
cum Veteris Testamentt (Rome: Pontifical Biblical Institute, 1954), p. 627, 
remarks that here the phrase is used metaphorically for “aliquid ignomini- 
osum, foedum.” Brown, Briggs, and Driver, A Hebrew and English Lexicon 
(Oxford: Clarendon, 1952), p. 789, give as probable the meaning “ indecency, 
improper behaviour.” H. Cazelles, “Le Deuteronome,” La Sainte Bible de 
Jerusalem—hereafter BdeJ—(Paris: du Cerf, 1950), p. 94, n. d, interprets it as 
meaning the provoking of disgust. H. Junker, “ Deuteronomium,” Echter 
Bibel—hereafter EchB—(Wiirzburg: Echterverlag, 1952), p. 69, translates it 
“etwas Widerwaertiges.” The Septuagint has aoxymov mpaypya, “something 
base”; the Vulgate, aliquam foeditatem. From Dt 23, 15, something physical 
seems to be meant. 
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of divorce, but there is no doubt that in certain epochs or at 
least among certain groups little or no good reason was re- 
quired that a man divorce his wife. The ones who proposed 
the question regarding the cause of divorce to Our Lord (Mt 
19, 3) may well have been laxists in this matter. In His 
response Jesus does not condemn their reasoning but rather 
restores to matrimony its pristine unity and perpetuity (Mt 
19,9). The apparent exception “ except for immorality ” has 
been the object of much dispute. Some have seen here an 
exception to the law of indissolubility when one party is 
guilty of adultery, but the constant teaching and practice of 
the Church has opposed any exception to the indissolubility 
of a ratum et consummatum marriage.® 

In two instances, however, divorce was not allowed in the 
Old Testament. If a man falsely accused his wife of pre- 
matrimonial unchastity and the false accusation was proved, 
he could never divorce her (Dt 22, 13-19). If a man ravished 
a young girl who was not his affianced, he was forced to marry 
her if her father so willed and could never divorce her (Dt 
22, 28 f.). 


5 Cf. e.g., A. Clamer, “ Le Deutéronome,” in Pirot-Clamer, La Sainte Bible— 
hereafter P-C,SB—Vol. II (Paris: Letouzey et Ané, 1946), p. 662 ff.; J. Bon- 
sirven, Le Divorce dans le Nouveau Testament (Tournai: Castermann, 1948), 
pp. 7-24. D. Arnon, “ Divorce,” Jewish Encyclopaedia (New York: Funk & 
Wagnalls, 1912), p. 624, states that a Jewish man could always divorce his wife 
“at his pleasure.” 


6 Cf. e.g., Cappello, op. cit., p. 396f. The Council of Trent did not directly 
define the indissolubility of a consummated sacramental marriage in order not 
to proceed directly against the Orthodox Church, but this doctrine is pro- 
claimed directly in the Decree for the Armenians of the Council of Florence 
(Denzinger, n. 702). 

Regarding the phrases TapeKTOS Adyou jropveias (Mt 5, 32) and By émi tropveia 
(Mt 19, 9), the opinion of Bonsirven which sees here a zenut being described, 
ie., an invalid marriage, seems preferable; cf. his Le Divorce ..., pp. 38-60, 
or, more concisely, Le Regne de Dieu (Paris: Aubier, 1957), pp. 136-141, or 
Les Enseignements de Jesus-Christ (8. ed., Paris: Beauchesne, 1950), p. 201, 
n. 3; also A. Vaccari, “ De Matrimonio et Divortio apud Matthaeum,” Biblica, 
XXXVI (1955), 149-151. A contrary interpretation is that of B. Vawter, “ The 
Divorce Clauses in Mt 5, 32 and 19, 9,” Catholic Biblical Quarterly, XVI 
(1954), 155-167. For other opinions cf. F. Prat, Jesus Christ (Milwaukee: 
Bruce, 1950), II, 81, n. 5. 
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In the Old Testament no provision is made for a woman’s 
divorcing her husband, though an indentured concubine could 
under certain conditions reclaim her liberty (Ex 21, 11). 
Later, however, Jewish jurisprudence permitted a woman to 
get a judicial decree forcing her husband to grant her a di- 
vorce. In the first century of our era many Palestinian Jews 
did not approve of such a practice. The words of Mk 10, 11 
f., which envisage divorces being obtained by either party to 
a marriage, seem to be an adaptation of Jesus’ words on the 
part of the evangelist so that they would directly correspond 
to the social conditions of gentile Rome where either party 
could obtain a divorce; ® the parallel passages of Matthew 
and Luke make no mention of a woman’s obtaining a divorce. 

An exception to the general prohibition of divorce is con- 
tained in St. Paul’s 1 Cor 7, 12-16. This provided the basis for 
the Pauline privilege, which directly envisages the dissolution 
of a marriage contracted between two pagans, one of whom is 
converted to Christianity and is abandoned then by the non- 
Christian party.° In part the prescriptions of Canon 1121 


7 Arnon, “ art. cit.,” p. 625, finds here the germ of the future development in 
Jewish law permitting such to women. 


8 Arnon, “ art. cit.,” p. 625; cf. also Clamer, op. cit., p. 663. 


9Prat, op. cit., p. 82; M. Zerwick, Analysis Philologica Novi Testamenti 
Graeci (Rome: Pontifical Biblical Institute, 1953), p. 106; M.-J. Lagrange, 
Evangile selon Saint Marc (Paris: Gabalda, 1947), p. 260f. Somewhat differ- 
ent is the view of L. Pirot and R. Leconte, “ Evangile selon Saint Marc,” 
P-C,SB, IX (1950), 519. 


10 Cf. my “The Scriptural Background of Canon 1120,” Tue Jurist, XV 
(1955), 1382-137, in which I tried to show the meaning and implications of St. 
Paul’s thought. To the modern exegetical works there cited favoring the in- 
terpretation of a true dissolution of marriage may be added F. Ceulemanns- 
G. Thils, Epistolae Sancti Pauli, Vol. I (Malines: Dessain, 1943), p. 157f.; 
J. Michl, “Ehe” in Lezicon fiir Kirche und Theologie (Freiburg: Herder, 
1959), III, 669. Against such an interpretation: P. Subau, “ The Pauline Privi- 
lege, Is It Promulgated in 1 Cor?” in Catholic Biblical Quarterly, XIII (1951), 
146-152. Cf. also F. Huerth, “ Notae Quaedam ad Privilegium Petrinum,” 
Periodica, XLV (1956), 7 f., 374-376, where a scriptural argument is given for 
suspecting the extent of the Church’s power to dissolve legitimate marriages, 
although the author does not necessarily approve of the argument. 
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seem to restrict somewhat the thought of the Apostle since 
they require the interpellations; nevertheless the object of 
Canon 1121, § 1, n. 2°, is implicitly rquired by him in 1 Cor 7, 
15, where the act of separation is said to be performed by the 
non-believer. The constitutions mentioned in Canon 1125 go 
beyond the direct object of the Apostle’s words. 

Divorce is supposed as practiced in Lv 21, 7.14; 22,13; Nm 
30, 10; Jer 3, 1; Ez 44, 22; Is 50, 1. However, after the patri- 
archal period no biblical personage is divorced.*? Moreover, 
Mal 2, 14, protests against divorce. This shows that the 
prophet considered the primitive monogamous and lasting 
marriage as the ideal. 

In the Old Testament simultaneous polygamy was per- 
mitted. By the time of our Lord, however, true Jews did not 
have more than one wife at a given time.’*? The fundamental 
announcement of the monogamous and lasting nature of mar- 
riage is contained in Mt 19, 7, which recalls Gn 1, 27; this 
teaching is further elucidated in Mt 19, 9, which, while directly 
concerning divorce and remarriage, calling the latter adultery, 
shows that plurality of wives is forbidden because a man can 
commit adultery only by having two wives at the same time.” 
The monogamous nature of marriage is also taught beautifully 
by St. Paul when he compares marriage with the union be- 
tween Christ and His Church (Eph 5, 21-33). 


11 Cf. L. Godefroy, “ Mariage,” in Dictionnaire de la Théologie Catholique 
(Paris: Letouzey et Ané, 1899-1950), Vol. IX, col. 2054, against H. Lesétre, 
“Divorce,” Dictionnaire de la Bible, Vol. II, col. 1450, who cited 1 Sm 18, 27, 
collated with 1 Sm 25, 44, and 2 Sm 3, 16. The example, however, is of a 
forced separation, not of a divorce given by the husband. 


12H. Lesétre, “ Mariage,” col. 770. Today in the State of Israel polygamy 
is forbidden to Jews except for Yemenites who follow the customs of the 
Moslems of Arabia. 


13 Cf. eg., C. Boyer, Synopsis Praelectionum de Sacramento Matrimonii 
(Rome: Pontifical Gregorian University, 1947), p. 55. While this concept of 
adultery is more advanced than that of the Old Testament, it is the one found 
here; ef. orxeia, porxe’w in, e.g., W. Arndt-F. Gingrich, A Greek-English 
Lexicon of the New Testament (Chicago: University of Chicago, 1957), p. 528. 
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When one considers cases of what could be called disparity 
of cult, there are several difficulties. The general principle 
was that the Old Testament looked with disfavor on marriages 
with non-Jews.* In Ex 34, 11-16, marriages may be directly 
forbidden with Amorrites, Chanaanites, Hethites, Pherezites, 
Hevites, and Jebusites. Certainly they are indirectly forbid- 
den there from the general prohibition of any pact with them 
contained in v. 15." Dt 7, 1-4, does proscribe marriages with 
Hethites, Gergesites, Amorrites, Chanaanites, Pherezites, Hev- 
ites, and Jebusites. Jos 23, 12, warns against marrying pagans 
in Palestine. However, as is known from Jgs 3, 6, these pro- 
hibitions were not obeyed with the evil results foreseen." 
There is an implicit prohibition of marriages with the Am- 
monites and Moabites in Dt 23, 4, where entrance into the 
community is forbidden to them and to their descendants for 
ten generatons, i.e., forever. In Dt 23, 3, the entrance into the 
community of the mamzer is forbidden.” 


14 Lesétre, “ Mariage,” col. 766; J. Von Allmen, “ Mariage,” Vocabulaire 
Biblique (Neuchatel: Delachaux et Niestlé, 1954), p. 166. 


15The CCD version makes the prohibition of such marriages absolute, as 
did the Vulgate. Clamer, “ Exode,” P-C,SB (1956), p. 271; B. Couroyer, 
“ L’Exode,” BdeJ (1952), p. 158; and H. Schneider, “ Exodus,” EchB, p. 77, 
take such marriages as a consequence of the violation of the prohibition of 
v. 15. I believe that the latter understanding of the Hebrew is correct. 


16 We cannot treat here the question of the date of the various sections of 
the Pentateuch and of the other books. It must be admitted, however, that 
many of the laws are quite ancient and that the marriage legislation of the 
Pentateuch differs from that of Esd-Neh, showing an earlier period for its 
formulation. Those interested in this question should consult the various 
introductory articles of the BdeJ, especially R. de Vaux, “ La Genese ” (1951), 
or A. Clamer, “La Genése,” P-C,SB, Vol. I, part 1 (1953), pp. 9-57. Briefer 
but excellent are H. Junker, “Genesis,” EchB (1952), pp. 5-8; R. Dyson, 
“Some Recent Catholic Viewpoints on the Pentateuch Question” in A Catho- 
lic Commentary on Holy Scripture (Edinburgh: Nelson, 1953), pp. 174-176. 
A good brief introduction to all of the books of the Old Testament which 
takes account of recent developments is F. Moriarty, Foreword to the Old 
Testament Books (Weston, Mass.: Weston College, 1954). 


17 The word’s meaning is disputed. The CCD has “ child of an incestuous 
union,” as does Clamer, “ Deutéronome,” p. 656. H. Cazelles, op. cit., p. 92, 
thinks that it probably refers to the mixed population resulting from unions 
between Hebrews and Philistines. Junker, “ Deuteronomium,” p. 67, refuses 
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These laws were not obeyed, even “ though national and re- 
ligious sentiment was against any marriage with a non- 
Israelite.” ** One of Solomon’s wives was Naama the Am- 
monite, mother of Roboam (3 Kgs 14, 21); Solomon also had 
wives or concubines from the Moabites, Ammonites, Idumeans, 
Hittites, and Sidonians. Such unions were in part opposed to 
the prohibition of Dt 7, 3-4, as the author of the sacred book 
notes when he reproves them (3 Kgs 11, 1-2). Nevertheless, 
such unions were considered valid; thus Roboam was consid- 
ered legitimate and the rightful heir of Solomon (3 Kgs 11, 42- 
12,19). 

Moreover, we have the example of Mahlon and Kilyon, sons 
of Elimelech and Naomi, who married the Moabite women 
Ruth and Orpha. Obviously these marriages were not re- 
proved by the author of Ru since Ruth could claim something 
akin to the levirate marriage (Ru 3, 9-13; 4, 1-10).%° It might 
be argued that it was thought that the law did not bind in dif- 
ficult cases; however, the real reason was something else. The 
laws simply did not have diriment effect, as witness the case of 
Solomon. This argument will be strengthened when we con- 
sider the Esdran reform. 

In the Pentateuch, marriages were permitted with foreign 
prisoners of war (Dt 21, 10-14). This probably was due to 
lack of fear of religious perversion.” It was also permitted to 
give as a concubine a non-Israelite woman to a Hebrew slave 


to decide between these meanings. Zorell, Lexicon, p. 444, says: “.. . sec. 
Mishna, Jebamoth 4, 13 filius viri et mulieris qui lege mosaica sub poena ex- 
terminationis coire vetiti erant, Dt 23, 3; sensu latiore Zch 9, 6 convenae 
peregrini, a civibus contempti est.” Brown-Briggs-Driver give “ bastard, child 
of incest,” and, perhaps figuratively, “of mixed population Ze 9”—A Hebrew 
and English Lexicon, p. 561. 


18 CCD, I, 611 (note to Jgs 14, 1-3). 

19P. Heinisch, Theology of the Old Testament (Collegeville, Minn.: Liturgi- 
cal Press, 1950), p. 190, is not correct when he implies that Ruth’s first mar- 
riage took place between a Jew and a convert, because Ruth explicitly adopted 
Jahwehism after her first husband’s death (Ru 1, 15-17); yet the obligation of 
Elimelech’s relatives derived from the first marriage. 


20 Heinisch, loc. cit. 
? 
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(Ex 21, 2-4).24_ Inasmuch as any children born to such a union 
would have been the property of the master, the danger of re- 
ligious perversion was deemed absent. Certainly the master 
could take a non-Israelite slave as his concubine.” 

It is often asserted that Jews were forbidden by Moses to 
marry outside their respective tribes. This was not, however, 
the case. The prohibition of Nm 36, 5-13, considers only girls 
who were heiresses; they alone were forbidden to marry some- 
one of another tribe. The Vulgate and Douai versions omit 
the qualification “ who inherits property ” in v. 8. In Israel 
girls could be heirs only when they had no brothers (Nm 27, 
1-10). Marriages opposed to the law regarding female heir- 
esses were valid.” 

After the Babylonian captivity, Mal 2, 10-12, declaims 
against marriages with pagans. Esd 9, 1-2, laments the fact 
that Israelites of all classes had intermarried with Chanaan- 
ites, Hethites, Pherezites, Jebusites, Ammonites, Moabites, 
Egyptians, and Ammorites. This list is more inclusive than 
that of Dt 7, 1-4. Esd 9, 12, prohibits marriage with the na- 
tions mentioned,™ and Esd 10, 11, orders Israelite men to send 
away—i.e., divorce—their pagan wives and to dismiss the chil- 
dren born to such unions; as is obvious from the concluding 
verses of the chapter, the number who had entered into such 
marriages was not small. Nehemias also reproved marriages 


21 Cf. A. Clamer, “ Exode,” p. 186 f. 


22“Tt is paradoxical that the polygamy sanctioned by the Old Testament 
was accompanied by a greater reverence for the sacredness of the marriage-tie 
than in our quaintly ‘monogamous’ civilization. The term concubine so fre- 
quently encountered is anomalous by our standards, since a man could legally 
have as many wives as he could pay for. The term designates rather certain 
hereditary effects of his union; the concubine was generally of an inferior 
social status and not thought worthy of transmitting the family title.”—R. 
North, Sociology of the Biblical Jubilee (Rome: Pontifical Biblical Institute, 
1954), p. 151. (Italics his.) 


23 Cf. e.g., A. Clamer, “ Les Nombres,” P-C,SB, II (1946), 480 f. 


24B, Palaia, Esdra—Neemia (Turin: Marietti, 1957), p. 112f., takes this 
prohibition as universal, as seemingly does A. Medebielle, “ Esdras—Néhémie,” 
P-C,SB, IV (1949), 320. 
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with Azotites, Ammonites, and Moabites, and has the people 
swear that they will not contract any more such marriages; 
he invokes as his reason the damage done by Solomon’s mar- 
riages with pagan women (Neh 10, 23-28).75 

Whatever may have been the direct object of these prohibi- 
tions, certainly their spirit demanded that Israelites not marry 
non-Jews. 

We know that these laws were obeyed generally in Pales- 
tine, as witness the famous description of Tacitus, Alienarwm 
concubitu abstinent.2® However, we do know also that in the 
first century B.C. the Idumean Herod the Great had both Jew- 
ish and non-Jewish wives; the same can be said of several of 
his descendants. Herod’s marriages were considered valid. 
Outside of Palestine different conditions sometimes prevailed. 
In the New Testament we see that Timothy was born of a 
“ faithful ” Jewish mother and a pagan father (Acts 16, 1). 

As is evident from Es 9-11, marriages contracted in opposi- 
tion to the laws forbidding matrimony with non-Israelites 
were considered valid. This belief continued up to the period 
of the New Testament. 

In the New Testament the only text which might be con- 
sidered as forbidding marriage with a non-Christian is 1 Cor 7, 
39. However, as I have tried to show elsewhere,”’ the phrase 
“only ...in the Lord” refers to the manner of contracting 
marriage, not to the nature of the partner. 

It is a well known fact that in the early Church married 
men could receive sacred orders. It is stated by St. Paul in 1 
Tm 8, 2 (éxioxoros), 1 Tm 3, 12 (Sudxovos), Ti 1, 6 (xpecBirepos), 
that sacred ministers must be men of one wife. As is evident, 
this is not a prescription, but rather it sets up a minimum 


25 We cannot discuss the relationship of these two books to one another. 
A recent article on the subject is V. Pavlovsky, “ Die Chronologie der Taetig- 
keit Esdras. Versuch einer neuen Loesung,” Biblica, XX XVIII (1958), 275- 
305, 428-456. 


28 Historia, V, 5. 


27“ Art. cit.,” p. 1386f. Ceulemann-Thils, Epistolae Sanctae Pauli, I, 163, 
however, have “sed tantum intra Ecclesiam seu modo christiano.” 
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standard. Obviously, as is clear from 1 Cor 7, virginity is the 
preferable state. Inasmuch as simultaneous bigamy or polyg- 
amy and divorce were forbidden by the evangelical law, these 
passages can only mean that a man who took another wife 
after the death of his first wife should not be admitted into the 
number of the sacred ministers. A fortiori a simultaneous 
bigamist or a remarried divorced man should be excluded from 
the ministry.2* From the texts themselves one cannot decide 
whether or not a marriage by a widowed minister would have 
been valid, though one would be led to affirm that it would be; 
nevertheless, it is plain from the practice that such a marriage 
was considered valid although forbidden.” 

Obviously anyone who had a vow of chastity or virginity 
was forbidden to marry. Early practice of the Church shows 
that such marriages as were contracted by those vowed to 
chastity were considered valid though sinful.* 

The closest thing to raptus would be the taking of a woman 
captive of war or slave for purposes of marriage or concubin- 
age. Such was allowed (Dt 21, 10-14; Ex 21, 4-9). Similar, 
too, was the case of the ravisher who could be forced to marry 
the girl whom he had mistreated (Dt 22, 28 f.). 

Minor or major crimen did not produce an impediment to 
marriage in the Old Testament, as witness the case of David 
and Bethsabee (2 Sm 11, 2-5; 12, 24 f.). 

Neither raptus nor crimen are considered in the New Testa- 
ment. 

The laws of affinity and consanguinity are given in Ly 18, 
6-20. Directly these laws do not prohibit marriage but rather 
sexual intercourse. Inasmuch as the prime purpose of mar- 
riage was the procreation of children (Gn 1, 28; 30, 1; etc.), 
marriage was forbidden by these rules. 

28 Cf. eg., C. Spicq, Les Epitres Pastorales (Paris: Gabalda, 1947), pp. 


78-81; G. Bardy, “Epitres Pastorales,” P-C,SB, XII (1951), 216; P. De Am- 
broggi, Le Epistole Pastorali .. . (Turin: Marietti, 1953), p. 132. 


29 Cf. e.g., Cappello, De Matrimonio, p. 426. 
30 Cf. e.g., Cappello, op. cit., p. 433. 
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By consanguinity was forbidden intercourse with one’s 
mother, sister, father’s or mother’s daughter (half-sister), 
father’s or mother’s sister (or half-sister since a sister was one 
who had at least one parent in common with her brother—Lv 
18, 11), son’s daughter, or daughter’s daughter. 

By affinity sexual congress was forbidden with one’s father’s 
wife, father’s brother’s wife, daughter-in-law, and brother’s 
wife. 

One was also forbidden to have intercourse with a woman 
and her daughter, or her son’s daughter or her daughter’s 
daughter. This prescription would embrace impediments aris- 
ing from both consanguinity or affinity, depending upon who 
sired the woman’s daughter.** 

St. Paul condemns the man who has a carnal relationship 
with his father’s wife (1 Cor 5, 1-8).*” 

To express these prohibitions in terms of Canon 1076 we can 
state that marriage was forbidden in the first degree of the col- 
lateral line, and in the second degree touching the first when 
the woman was aunt to the man. The marriage of an uncle 
and her niece was not forbidden nor was the marriage of 
cousins.** In all degrees of the direct line marriage was for- 
bidden. 

It is difficult to express in terms of Canon 1077 the impedi- 
ment of affinity. Marriages where affinity existed in the direct 
line were prohibited; this is not explicitly stated, but it fol- 
lows from the prohibition of marriage with a woman, her 
daughter, etc. Marriage was also forbidden with a paternal 
aunt by marriage. Marriage with a brother’s wife was pro- 
hibited with the exception contained in the levirate law (Dt 


31 Here I take partial exception to the very clear presentation of F. Wahl, 
The Matrimonial Impediments of Consanguinity and Affinity (Washington: 
Catholic University, 1934), p. 10f. 


32 Many commentators take this as a case of the father’s widow and his son 
by another wife; cf. E. Allo, Premiére Epitre aux Corinthiens (Paris: Ga- 
balda, 1956), pp. 117-120. 


33 Clamer, “ Lévitique,” p. 141. 
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25, 5-10). With one’s (actual or divorced) wife’s sister mar- 
riage was prohibited while the wife lived. 

According to the levirate law the brother of a man who had 
died without issue was obliged to marry his sister-in-law in 
order to raise up children to carry on the deceased man’s name 
in Israel. While this obligation was grave, the law does not 
exact any punishment for its nonobservance save an insult.** 

Did these laws merely impede or render invalid marriages 
contracted in contradiction to them? Ly 20, 11-12, places the 
punishment for adultery on a man and his incestuous partner; 
this would indicate that the offended party was still alive. Ly 
20, 14, punishes by death both a man who marries a woman 
and her daughter and also his partners in the marriages; the 
wording of the verse would seem to indicate that the marriages 
were considered valid. Lv 20, 17, supposes that a marriage be- 
tween a man and his sister or half-sister was valid, though he 
(or they?) *° was to be punished with death. Ly 20, 20, is con- 
cerned with intercourse, not necessarily marriage, with a pa- 
ternal aunt by marriage; while at first glance the verse would 
seem to be concerned with adultery,** the punishment threat- 
ened is not that for adultery. Lv 20, 21, supposes that a mar- 
riage between a man and his brother’s wife is valid, though 
prohibited. 

It is best to state that the Old Testament laws in themselves 
were not diriment. The distinction between a diriment and a 
mere prohibitory impediment is not an obvious one. More- 


34In the book of Ruth the obligation extends to more distant relatives than 
prescribed in Dt; cf. P. Jouon, Le Livre de Ruth (Rome: Pontifical Biblical 
Institute, 1953), pp. 8-10. This does not affect our consideration. 


35 Clamer, “ Lévitique,” p. 156, well notes: “A s’en ténir au texte masso- 
retique, corrigé par la suppression de la glose qui s’y est introduite, le chati- 
ment de l’inceste entre frere et soeur ou demi-soeur est d’abord le retranche- 
ment du peuple pour tous les deux; puis seul l’homme est dit devoir porter 
son iniquité. I] est plus conforme 4 |’esprit de la legislation penale du Lévitique 
d’admettre le chitiment des deux coupables.” He proposes to read the pas- 
sage: “Si quelqu’un prend pour femme sa soeur, fille de son pere ou fille de 
sa mere, c’est une infamie, ils seront mis a mort ....” Similarly H. Cazelles, 
“Le Lévitique,” BdeJ (1951), p. 97. 


36 This was the Rabbinic interpretation; cf. Clamer, “ Lévitique,” p. 156. 
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over, the Jewish patriarchs had at times contracted marriages 
which were later to be prohibited by the Mosaic law; thus 
Abraham married his half-sister Sara (Gn 20, 12); ** Amran, 
father of Moses, was married to his aunt Jochabed (Ex 6, 20); 
Jacob was married at the same time to the sisters Lia and 
Rachel (Gn 29-30). It is unlikely that the Jewish people 
would have been led to consider marriages of this type as in- 
valid until much legal development had taken place. More- 
over, the action of Esdras would have been a sufficient model 
for the procedure to follow when dealing with forbidden mar- 
riages, namely by commanding the man to dismiss his wife.** 
The only thing similar to the impediment of public honesty 
was the prohibition of marriage between a man and the 
woman whom he had divorced once she had remarried (Dt 24, 
4). This, too, seems to have been an impeding impediment.*® 


JoHN J. O’Rourkg, S.T.L., L.S.S. 


Saint CHarLes SEMINARY 
OvERBROOK, PHILADELPHIA 


37 Clamer, “ Lévitique,” p. 140 f., thinks these marriages were still allowed in 
David’s time; cf. 2 Sm 13, 13, where Thamar proposes marriage to her half- 
brother Amnon in order to escape being raped by him. H. McKay, “I & II 
Kings,” A Catholic Commentary, p. 322, thinks that this may have been said 
by her in desperation and thus the passage has no probative force. Ez 22, 11, 
condemns intercourse with a half-sister in a manner which shows that such 
occurred in the sixth century B.C.; however, violations of a law do not prove 
its non-existence, and the prophet’s way of speaking would indicate a law 
opposed to the practice. 


38 This is not in contradiction to what has been said above. A zenut indi- 
cated a false—hence invalid—marriage; cf. Bonsirven, opp. citt., n. 6 above. 
It is true that A. Vaccari, “ art. cit.,” p. 150, says that B. Vawter speaks of the 
“impedimenta matrimonium dirimentia” of Lv 18, 6-18. Whether or not 
Vaccari considers them diriment, I do not know; I would not argue that 
Vawter does nor does not though he speaks of “ impeding laws,” “ art. cit.,” 
p. 163. Moreover, the Rabbinic writings represent a development, legitimate 
or illegitimate, of the Old Testament legislation. Our Lord was speaking to 
pupils of the rabbis in Mt 5, 32; 19, 7 ff.; he was not concerned with giving a 
detailed critique of the Rabbinic teaching. 


39 Given the Hebrew concept of marriage, it did not seem necessary to dis- 
cuss the impediment of impotency. 








THE LAW, THE LITURGY, AND 
PARTICIPATION * 


Rites issued an Instruction “on sacred music and the 

sacred liturgy.”*? This Instruction is an important 
document of ecclesiastical legislation; its principal purpose is 
the encouragement of fuller liturgical participation in public 
worship by the faithful. The topic of this paper, then, is law, 
and specifically the Church’s precept of participation in holy 
Mass. 

We may conceive of some ideal and imaginary order in 
which such law would be unnecessary, where without con- 
straint or determination we would all harmoniously choose the 
same means to our common goal. In the concrete, however, 
human society—including the Church—is impossible without 
law. And when the many members of the Church are to join 
in a common work of public worship, law is essential. 

The Church has many laws and indeed many lawgivers, 
popes and patriarchs, archbishops and bishops. But “ in vir- 
tue of the juridical mission by which the divine Redeemer sent 
forth the Apostles . . . it is indeed He who teaches, governs, 
absolves, binds, offers, and makes sacrifice.” * We are familiar 
with the phrase: when the Church prays, it is Christ who 
prays. It is just as true to say: when the Church governs, it 
is Christ who governs. 

Prior to the appearance of the encyclical letter Mediator Dei 
twelve years ago, there were, in some parts of the world, seri- 
ous liturgical innovations made by those who had no authority 
to change the sacred liturgy. These were “ grievously pain- 
ful” to Pope Pius XII, who asserted the right of the Supreme 


O SEPTEMBER 3, 1958, the Congregation of Sacred 


* Paper given at the twentieth annual North American Liturgical Week, held 
at the University of Notre Dame, August 23-26, 1959. 


1 AAS, L (1958), 630-663 (hereafter cited as Instruction). 


2 Pius XII, encyclical letter Mystici Corporis Christi, June 29, 1943 [§ 52]— 
AAS, XXXV (1943), 218. 
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Pontiff “to introduce and approve new rites, and to modify 
those he judges to require modification.” * 

In matters of public worship, even more than in other areas 
of the Church’s life, it is the Bishop of Rome, the common 
Father of Christendom, who makes the laws. “ The divine 
Redeemer rules His mystical Body visibly and ordinarily 
through His Vicar on earth.”* When the Holy Father rules, 
it is Christ who rules. 

The Church’s law or Canon Law affects the whole of the 
Church’s life. Forty years ago, Pope Benedict XV, inheriting 
the great plans of Saint Pius X, published the Code of Canon 
Law, by which the Latin Church, the Church in the West, is 
governed. But the Code of 1917 omitted, in general, the 
Canon Law of the liturgy or liturgical law; ° for this we must 
look elsewhere, especially to the precepts of the Missal and the 
Ritual, to papal documents and decrees and instructions. 

This is the picture into which we must fit the Instruction of 
September 3, 1958. It is ecclesiastical law, binding—like the 
Code of Canon Law—on all the rites of the Latin Church.® It 
is a kind of code because it sums up the existing norms and 
decrees so that papal teaching “can be more easily and more 
surely applied in actual practice.” 7 

Once this is said, there should be little question of the ob- 
ligatory force of the Instruction. It is a part and an important 
part of the liturgical law; its publication was ordered by the 
Supreme Pontiff, Pius XII, who commanded that it be “ dili- 
gently observed by all whom it concerns.” § 

3 Pius XII, encyclical letter Mediator Dei, November 20, 1947 [§$ 58, 59]— 
AAS, XXXIX (1947), 544. 

4 Mystict Corporis Christi [$ 38]—AAS, XXXV (1943), 210. 

5 Canon 2. 

6 Instruction, § 11. 

7 Instruction, introduction. 


8“ Hanc de Musica sacra et de sacra Liturgia Instructionem, ab infrascripto 
Cardinali S. R. C. Praefecto Ssmo Domino Nostro Pio Pp. XII subiectam, 
Sanctitas Sua in omnibus et singulis speciali modo approbare et auctoritate 
Sua confirmare dignata est, atque promulgari mandavit, ab omnibus ad quos 
spectat, sedulo servandam.” 
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Who are bound to obey this Instruction? To whom does it 
apply? In a broad sense, it applies to the clergy and faithful, 
to all who have some part in public worship. Some specific 
norms of the long Instruction apply directly to choirmasters or 
organists or architects. But the burden is not chiefly on the 
laity. Basically the obligation to fulfill the Instruction lies 
upon bishops and pastors, those who have the care of souls. 
To them must be added all who assist the bishops and the pas- 
tors in the care of souls—assistant priests, religious, the laity 
who in any fashion teach the flock of Christ. 

The Instruction, then, is law, just as much as any other 
legislation. Its precise norms should be studied; they are, 
with few exceptions, extremely clear. 


* * * * * 


Yet the law is not the liturgy. It is completely erroneous to 
see in the liturgy “a mere catalogue of rules and regulations 
... for the conduct of sacred rites.” ® The Church commands 
us to fast and to abstain on certain days, but the fast and ab- 
stinence are not the same as the law or precept given to us by 
authority. 

Similarly with the liturgy. The law, the rubric, the rule is 
something outside of the act of worship itself. The liturgical 
law governs, directs, guides the liturgical celebration. The law 
is not the same as the worship of Christ and His Church which 
it regulates and determines. 

Because of the sacredness of the deeds and words regulated 
by it, we must approach the law of the liturgy with great rev- 
erence, ready to give full obedience and compliance. The In- 
struction of 1958 is not, for the most part, novel legislation; it 
is only the summing up and restatement of laws already bind- 
ing and principles more basic than the laws themselves. But 
when future reform and restoration come, when the defects in 
the liturgical law are corrected by authority, the Christian 
people should be ready to obey and to see in the law the will 
of Christ. When the Church governs, it is Christ who governs. 


® Mediator Dei [§ 27]—AAS, XX XIX (1947), 532. 
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The law of the liturgy is reasonable and fruitful; our obedi- 
ence is not blind or unthinking. “The motive and cause of 
every liturgical rule should be . . . whatever effectively serves 
to unite souls ever more to God and to derive from that union 
fruits of eternal life.” 2° 

At times of course the minute ceremonial prescriptions of 
the rubrics, especially as ground out by rubricians, may appear 
fussy and formalistic. Yet neglect of any law brings all law 
into disrepute; we may not pick and choose among the enact- 
ments of ecclesiastical authority. And it is the neglect of 
major precepts of liturgical law which has weakened the prayer 
and sacrifice of the Church. 

The liturgical movement of this century has been and is the 
sign of the Holy Spirit’s working in the Church." “It is the 
duty of every priest,” according to Pope John, “ to assure the 
liturgical movement a triumphant conquest...” But we may 
wonder how much the liturgical movement would have been 
needed, if the laws and traditions of the Roman rite had been 
faithfully observed over the centuries. 

Popular appreciation of the sacred liturgy would have been 
vastly different today if before every administration of the 
sacraments in the past hundred years an explanatory instruc- 
tion had been given, as the Roman Ritual directs; ** if at every 
Sunday Mass—at least at every Sunday Mass—there had been 
the homily or explanation required by the Council of Trent; ™* 
if at every low Mass the celebrating priest had pronounced, 
loudly and clearly, the words which we must now teach the 
people; ** if the faithful at sung Mass had not been denied the 
right to respond, in violation of the traditions of our rite; if 

10G. Card. Cicognani, “ Opening Address,” The Assisi Papers (Collegeville, 
Minn.: Liturgical Press, 1957), p. 7. 


11 Pius XII, allocution, September 22, 1956—AAS, XLVIII (1956), 712; As- 
sisi Papers, p. 224. 


12 Rituale Romanum, tit. I, c. unicum, n. 10. 
13 Sess. XXII, de sacrificio missae, c. 8; Instruction, § 22 d. 


14 Instruction, § 34; Missale Romanum, tit. Rubricae generales, c. XVI, n. 2. 
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church builders had placed the choir near the altar where it 
belongs, to lead the people; *° if baptisteries had been erected 
at the entrances to churches, to signify the meaning of baptis- 
mal initiation.’® 

This is only to suggest, by a few examples, how obedience to 
law has ample motivation in the reasonableness and fruitful- 
ness of the legal precept. And this is nowhere clearer than in 
the case of sacred worship, where the reverence due to God is 
at stake, and where the sanctity of men is the profit. 


ao * * * * 


Nowadays the liturgical law is written law and is papal law. 
It was not always so. The liturgical forms with which we are 
familiar, the texts of the Missal and Ritual, developed often 
enough through custom or usage and attained their force and 
stature without the written enactment of a legislator. Often 
enough the authority which acceded to the law of the liturgy 
was not the Roman Pontiff but local bishops and metropoli- 
tans and their councils. 

Today, on the other hand, the law of the liturgy is written 
down, whether in the precepts of the Missal or in documents 
like the 1958 Instruction. Moreover, the ordering of the lit- 
urgy in the strict sense is now reserved to the Holy See alone.” 

This should not blind us to the great part which popular 
usage and study and discussion still play in the formation of 
the liturgical law. A good example is the recent introduction 
into the Roman Missal of the vernacular baptismal promises 
at the Easter Vigil; '* the renewal of baptismal promises had 
previously been a private or popular devotion. The recent In- 
struction was preceded and prepared for by pastoral practice 

15J. B. O’Connell, Church Building and Furnishing: The Church’s Way 


(Notre Dame, Ind.: University of Notre Dame Press, 1955), pp. 90-92; cf. In- 
struction, §§ 67, 100. 


16 J. B. O’Connell, op. cit., p. 124. 
17 Canon 1257; Instruction, § 12. 


18§. R. C., decr. Maxima redemptionis nostrae mysteria, November 16, 1955 
—AAS, XLVII (1955), 838-841; Missale Romanum, De Vigilia Paschali, 24-26. 
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and by parish usage over a period of years, as well as by the 
directives of many bishops in many countries, including the 
directive of Cardinal Lercaro of Bologna.”® 

It is a commonplace to say that dogmatic definitions are not 
conceived by the popes in a vacuum, but are preceded by the 
studies and the teaching of scholars. In his first encyclical 
letter, Pope John acknowledged the usefulness of theological 
discussions and controversies.” Something similar is true of 
liturgical law and liturgical reform—the Holy See is dependent 
upon the study and proposals of experts, the experience of pas- 
tors, the petitions of the bishops. The importance of this was 
expressly recognized by the Holy See in connection with Pope 
Pius XII’s chief liturgical reform: “ During recent years,” says 
the decree on Holy Week, “ experts on the liturgy, priests who 
have the care of souls, and especially the bishops have sent 
earnest petitions to the Holy See ” begging for the Holy Week 
restoration.” 

The development of liturgical law is even helped along by 
debates and discussions, as was stated by the Cardinal Prefect 
of the Congregation of Rites: “If they are properly directed 
and animated by the desire for good, they bring light and are 
the way toward equitable solutions of the problems pre- 
sented.” ** For this reason the Holy See welcomes “ private 
and unofficial discussions ” resulting in “ conclusions to be sub- 
mitted to the ecclesiastical authority.” ** 

Most of the experts whose writings and proposals have in- 
fluenced recent liturgical legislation are Europeans.. In the 
United States, however, it is only right to recognize with grati- 
tude the great contributions of a few American pastors and 
scholars, members of the Liturgical Conference: Busch, Hell- 

19G. Card. Lercaro, A la messe, mes enfants! (French translation; Paris, 
1957). 

20 Ad Petri Cathedram, June 29, 1959—AAS, LI (1959), 513. 


21§$. R. C., deer. Maxima redemptionis nostrae mysteria, November 16, 1955 
—AAS, XLVII (1955), 839. 


22 Assist Papers, p. 7. 
23 Ibid. 
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riegel, Reinhold, Ellard, Dieckmann. Repeatedly these men 
and others have had their writings justified and fulfilled by 
papal legislation like the 1958 Instruction. They have been 
our teachers in the past, they are our guides to the future. 


* * _ * * 


Perhaps we are less concerned with the way in which litur- 
gical law is formulated by authority than with the law as we 
find it. As for future liturgical law, we can only pledge our 
complete and unswerving obedience to the enactments of the 
Roman Pontiff. Our immediate concern is with liturgical par- 
ticipation as codified in the Instruction. 

We could speak of this piece of legislation in terms of the 
happy balance between the “ substantial uniformity ” ** which 
it imposes and the liberty it leaves to local usages, especially in 
the case of “ non-direct ” or indirect participation.2*> We could 
praise the great flexibility and breadth of the degrees of par- 
ticipation, and the many possibilities left open to the pastors of 
souls.2® But the Instruction seems to make its chief point by 
way of the following principle: “ By its very nature the Mass 
requires that all who are present take part in it, each in the 
way proper to him.” ** 

This principle—the participation of each in his own proper 
way—has been given various names: the differentiation of 
function, the distribution of liturgical roles, the apportioning 
of parts in the sacred liturgy. 

Fundamentally it goes back to the teaching of Saint Paul: 
“ As in one body, we have many members, but all the members 
have not the same office .. .”*8 “The whole body, being 
closely joined and knit together through every joint of the 

24F, Antonelli, “Commentary,” Worship, XXXII (November, 1958), pp. 
627-628. 

25 Instruction, §§ 14 b, 30. 

26 Instruction, §§ 25, 31. 

27 Instruction, § 22. 

28 Romans, 12: 4. 
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system, according to the operation in the measure of every 
part, makes increase of the body...” ** “ The body, after all, 
consists not of one organ but of many.... God has given each 
one of them its own position in the body, as he would... . 
God has given us different positions in the church.” *° 

This, then, is the nature of the Church of Christ. We are 
many members, of differing place and rank and position: su- 
preme pontiff, bishops, priests, deacons, clerics, religious, 
faithful. 

When the Church worships God, she must do so as a body 
united to her Head. She must do so in all her members. This 
is the meaning of participation “ each in his own proper way.” 

And it is here that the law of the liturgy comes into play. 
The nature of the Church, the nature of Christian worship, the 
nature of holy Mass, all demand participation. But it is the 
liturgical law that specifies the manner of participation; it is 
the liturgical law that, in the concrete, allots the parts to the 
various worshiping members. 

Some parts of the liturgical rites have been determined by 
the will of Christ: at Mass the celebrating priest alone per- 
forms the action of Christ.** But in general the allotment of 
parts—and especially the allotment of prayer-texts—is at the 
disposition of the Church and the Church’s lawmaking au- 
thority. 

The 1958 Instruction did not change substantially the dis- 
tribution of parts or roles in the classical form of the Roman 
rite. If anything, it shows how the parts should have been 
distributed in practice all along, in 1957 as much as in 1959. 

The celebrating priest recites or chants the eucharistic 
prayer, the Canon; he greets the people and sings or says the 
collects; he intones the Gloria and the Creed; he preaches the 
homily. 


29 Ephesians, 4: 16. 
30] Corinthians, 12: 14, 18, 28. 


31 Pius XII, allocution, September 22, 1956—AAS, XLVIII (1956), 716-718; 
Assisi Papers, pp. 228-230. 
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The deacon sings the Gospel and gives the dismissal. The 
subdeacon sings the Epistle. 

The choir of singers or clergy chants the proper parts: the 
psalm verses between the lessons, the three processional hymns 
at entrance, offertory, and Communion. The singers lead the 
people or alternate with them. 

The faithful respond to the priest’s prayer and complete it 
with their affirmation; they sing or say the ordinary hymns or 
chants; they may even join the choir in the proper chants. 

Roughly summed up, such is the distribution of parts, vocal 
parts, at the eucharistic sacrifice. It is found in the traditions 
of the Roman rite, in the law of the Roman Missal, and in the 
recent Instruction. 

It is not sacrosanct. It may change. For example, the 
Lord’s Prayer before Communion, long allotted to the cele- 
brating priest, is now assigned for unison recitation at low 
Mass by priest and people together.** 

But the nature of the liturgy requires the participation of 
all, each in his own way. What that way is, how the prayers 
are allotted to priest and choir and people—this is decreed by 
liturgical law, whether by the law of custom and the traditions 
of our rite or by the specific directions of the Missal and the 
recent Instruction. 


* * * * * 


An important corollary follows. If we urge the members of 
the congregation to speak or sing their part, we must be sure 
it is their part they say. Look, for example, at the traditional 
structure of a collect: first a greeting from celebrant to the 
Church assembled, “ The Lord is with you ”; then a reply from 
the people called together by God, “ And with your spirit”; 
an invitation from the priest, “ Let us pray ”; when the faith- 
ful are united in prayer, the public petition spoken or sung by 
the priest alone, to God through Christ; finally, as outward 
sign of inner conformity with the priest’s words, the “ Amen ” 
of agreement and assent from the whole body of the faithful. 


32 Instruction, § 32. 
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The sacred rite is upset and distorted if the participants in- 
fringe upon one another’s parts: if the celebrant, instead of the 
people, says “ And with your spirit ” in reply to himself; if the 
server takes over and deprives the people of their Amen; or if 
the people recite the text of the collect, in place of their leader 
and spokesman, the celebrating priest. 

That is why the Instruction prohibits so severely any con- 
gregational recitation of parts not properly belonging to the 
people.** The faithful have no right to say the chief priestly 
prayers, the Canon, the collects—with these prayers the faith- 
ful should be most closely united, but interiorly and silently; 
to these prayers they should respond aloud. The faithful have 
no reason to recite the lessons, Epistle and Gospel, which they 
are supposed to hear, as listeners. The faithful must not re- 
cite aloud the lesser, silent prayers of the celebrant: before the 
Gospel, at the offertory, before Communion. 

The matter has been succinctly explained by Cardinal 
Lerearo: “ The priest has his own duties and actions to per- 
form at Mass, which distinctive priestly duties the faithful do 
not and cannot have. As in any other collective action, so also 
in the Mass, participation is of more than one kind, and every- 
one contributes in the role which is proper to him.” * 

The shoe, however, is on the other foot. The priest cele- 
brant has not been deprived of his function as the presiding 
officer of the worshiping community. It is the faithful who 
have been denied—by historical accident and misunderstand- 
ing—the right to speak their part, especially the responses to 
prayer and the ordinary hymns at Mass. 

Pope Pius XII attempted, against considerable odds and 
contrary attitudes, to restore the balance in the distribution of 
liturgical roles. This he did principally through the rubrics of 
the Roman Missal for Holy Week and through the Instruction 
of September 1958. 


33 Instruction, §§ 14 c, 30, 96 d. 


34 A la messe, mes enfants!, p. 6. 
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We need now to recognize clearly that the Gloria and the 
Agnus Dei are not the celebrant’s parts of holy Mass; they be- 
long to the people.** The Gradual does not properly pertain 
to the celebrant but to the choir of singers.*® The responses 
are not rightfully the server’s or the choir’s but the people’s 
expression of faith and devotion.” 

It is not possible to go through every part of Mass or to sug- 
gest the beauty and the excellence of the distribution of parts, 
but the principle should be evident: The Roman Mass is di- 
vided—so far as its words, its texts, are concerned—with a part 
for the celebrating priest, a part for the other ministers, a part 
for the clergy or choir, a part—long neglected—for the people. 
And it is the law of the liturgy which fashions and determines 
these parts. 


* * * * * 


A final point, more important than the distribution of roles, 
must be made. We have been speaking of vocal participation, 
because it is the substance and the concern of the 1958 legis- 
lation. 

The Instruction aims at popular or lay participation that is 
conscious and effective. If it is to be conscious, it must be in- 
terior—principally and primarily interior. In passing, it is 
worth noting that if external participation has been defective 
or wanting in the past, internal participation has been still 
weaker; it is the inner piety of the faithful at Mass which has 
been misdirected and inappropriate. 

Properly, the Instruction from the Congregation of Rites 
gives primacy to internal participation. The whole point of 
the liturgical movement is to make us holier worshipers of God 
in the public rites of the Church’s liturgy. But the text of the 
Instruction adds immediately: “The participation of those 
present becomes more complete, however, when in addition to 


35 Instruction, §§ 25 b, 31: “ partes sibt proprias clara voce dicendo.” 
36 Instruction, §§ 25 c, 31 d. 
37 Instruction, §§ 25 a, 31 a. 
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this interior attention there is outward participation, mani- 
festing itself in outward acts. These include bodily posture 
(kneeling, standing, sitting), ceremonial gestures, and espe- 
cially responses, prayers, and singing.” ** And the rest of the 
Instruction is concerned almost exclusively with outward or 
external participation through responses, prayers, and singing. 

At first glance this may seem to be a contradiction: that the 
principal element of the liturgy, the inner devotion, is men- 
tioned only in passing by the Holy See. Why the insistence, 
both in this Instruction and in the efforts of the sacramental 
apostolate, upon vocal participation? 

There are many answers: because external participation 
complements internal participation, because it expresses and 
signifies internal participation, because social acts like public 
worship require outward manifestation, because outward par- 
ticipation stirs up inner piety.*® 

From our point of view, the emphasis upon vocal participa- 
tion by the various members of the Church in their own proper 
way can be easily explained. The word, spoken or sung, is the 
sign of the thought and purpose, of the mind and will. The 
lawgiver can only guide and moderate our public prayer 
through its outward manifestations, and chiefly through the 
sacred words of the liturgy. This in fact the Church does. 
Our inner prayer, our inner praise, our inner offering, our litur- 
gical piety, all are directed and moved and channeled by the 
words which we are told to say or sing. 

The responses, the prayers, the singing are hollow shells 
without the inner sincerity, without the faith and devotion 
known to God. The law of the liturgy very marvellously, very 
beautifully seeks to achieve this devotion, this faith. The law 
puts the words upon our lips so that we may have them in our 
hearts, the law puts the prayer into the mouth of the priest so 
that we may conform inwardly and respond outwardly to it, 
the law chooses the text for the reader so that we may listen to 
God’s word and attain faith through hearing. 


38 Instruction, § 22. 
39 Cf. Mediator Dei [§ 23]—AAS, XX XIX (1947), 530-531. 
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In our time the Church of God has remembered the worth 
of vocal participation, a worth that is spiritual, ritual, social, 
psychological, pedagogical. The words are designated and dis- 
tributed so that each member of Christ has his part to play 
in the worship of the Father in heaven; this is the work of 
liturgical law. 

Christ, then, governs our common worship through the 
Church’s law. We must not overstate the case. The law of 
the liturgy intends God’s glory and the Church’s holiness. It 
is fulfilled, it attains its purpose only if we are the obedient 
children of Holy Church. 


Freperick R. McManvs, J.C.D. 


THE CatTHoLic UNIVERSITY OF AMERICA 














Cases and Studies 


UNDELEGATED ASSISTANCE AT MARRIAGE * 


The very phrasing of the title of this paper could leave some un- 
certainty regarding the topic to be discussed. The law singles out 
the incumbents of a number of pastoral offices as possessing or- 
dinary power for assisting at marriages. When these officially assist 
at marriages they do so minus all delegation from anyone, and 
thus one could treat of their undelegated assistance at marriages. 
But it is not these ecclesiastics that this paper has in mind. 

Priests who do not hold a pastoral office need a delegation for 
their assistance at marriage. Thus is true even for parochial curates 
who are engaged in pastoral work in a given parish. 

When the Commission for the Authentic Interpretation of the 
Law of the Code, which is quite generally referred to as the Code 
Commission, was asked whether a parochial assistant (vicarius co- 
operator) can (1) validly assist at marriages, and (2) delegate 
others to assist at the same, if it does not appear from the diocesan 
statutes, nor from the letter of the ordinary, nor from any com- 
mission from the pastor, that any limitation of his rights has been 
imposed, the reply was in the negative to both queries.1 Thus it is 
manifest that his undelegated assistance at marriage can result in 
an invalid assistance, even as the undelegated assistance of some 
priest as an outsider or as a stranger. 

It is in this connection that we come face to face with the problem 
whether the presence of a common error can save the validity of the 
assistance. This problem was at least partially solved when the 
Code Commission on March 26, 1952, replied in the affirmative to 
the query whether the prescript of canon 209 is to be applied in the 
case of a priest who, though he lack delegation, assists at a mar- 
riage. But I cannot admit that the problem was as completely and 


*Paper given at the twenty-first annual convention of The Canon Law 
Society of America, Los Angeles, California, October 21, 1959. 


? Apollinaris, VII (1934), 77: The Clergy Review, VIII (1934), 248. 
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roundly settled as is intimated in the following passage, excerpted 
from an article in the July, 1955, issue of The Priest, written by 
Father William F. Allen.” 





Unanimity on the nature of common error de jure and its sufficiency 
for the advantage of canon 209 did not solve the complexity of ap- 
plication of canon 209. We borrowed the legal institution of supply- 
ing jurisdiction from Roman Law but we gave it a peculiar canonical 
twist which did not work out for facile understanding of the procedure. 

In Roman Law jurisdiction was supplied by the State for the good 
of the individuals who otherwise might have been seriously incon- 
venienced and harmed by the decisions of a judge without jurisdiction 
to whom they had applied in good faith and who had acted in good 
faith. But canonists explaining canon 209 injected the note that 
supplied jurisdiction was in favor of the common good, and not in 
the interests of individuals. To judge in a particular case whether 
jurisdiction was supplied or not by the Church, the same canonists 
always insisted that they be shown that the common good was in 
play. Hence we often read in the texts that after ten, twenty, thirty 
confessions the confessor began to possess jurisdiction, for then the 
common good demanded it; it was presumed at that mathematical 
moment the Church’s common welfare imposed the supplying of the 
defect. 

The anomaly is easily seen: it was agreed that common error was 
such that it could induce the majority of the community into a false 
judgment, were the majority to advert to it—but in actual applica- 
tion, canonists, always partial to the common welfare, wanted to know 
how many of the community were actually affected! What we gained 
by a more liberal notion of the common error, we lost by the 
exigencies of canonists on the injection of the common welfare as a 
prerequisite for the application of the canon! Fitting the goal of the 
legislator into the interpretation of the law, they defeated the purpose 
of the law by making it more difficult to use. 

Contrary to all the dicta of the canonists, comes the decision of 
March 26, 1952, declaring that canon 209 could be applied to a single 
marriage performed by a priest with invalid delegation. No attention 
would have been given to the decision if it had declared that canon 
209 could be applied after the priest’s tenth, twentieth marriage—but 
after a single marriage, how could the common welfare be involved 
when only two people were harmed, affected by the invalid marriage? 
It was the old story. Famous authors reasoned that way: Vermeersch- 
Creusen in their Epitome up to the seventh edition, and Cappello in 


2 Cf. tbid., pp. 537-543). 
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his De Poenitentia, n. 489, and even after the decision P. Aguirre of 
the Gregorian hesitated to accept the literal interpretation of the 
decision, since he could not reconcile the use of canon 209 if the 
common good were not involved. 


While a number of points as intimated in this excerpt would bear 
a searching investigation, I am of the opinion that a closer identifi- 
cation of the concept of common error along with a clearer appre- 
hension of the measure in which the common good is postulated for 
the activation of the suppletory principle of canon 209 must be- 
come our primary preoccupation. In view of our time limit we 
need to be selective in the various arguments we explore in relation 
to even these two considerations. 

Error simply implies a mistaken judgment. There is ready agree- 
ment on this statement, but for some canonists there in the linger- 
ing itech to consider ignorance, which at best could serve as an 
occasion for ensuing error, as invested with the same juridical 
effects that flow from error. This notion is perhaps a by-product of 
the doctrine that common error de iure suffices for rolling canon 209 
into spirited juridic action. 

We must of course make sure what the writers intend when they 
use this expression. If they point to a mistaken interpretation of 
the law in the mind of the people, in consequence of which inter- 
pretation the people would assume that any priest, apart from all 
delegation, has the requisite jurisdiction or authorization, then the 
gap between error and ignorance seems indeed reduced to a 
minimum, for both the one and the other could give rise to an 
eventual error in fact, with reference namely to some specific priest 
who undertakes some determinate function. Thus the error is purely 
an intellectual one, minus all definitive application to any specific 
event or person. Such an error remains in the realm of the ab- 
stract, since it has not become actualized in relation to any specific 
event or person. 

An error which is not yet pinpointed in reference to some par- 
ticular fact, event, or person can at best be regarded as interpreta- 
tive until such reference has been effected in the mind. In a word, 
if one designates it as an error, then it is as an error without a point 
of factual reference. This seems but another way of saying that an 
interpretative error is at most a potential error, still engaged in a 
struggle for existence in a factual manner. And if it be without 
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factual existence, then an error de iure, conceived in this sense, is 
not to be regarded as furnishing a basis for the operation of the 
suppletory principle enunciated in canon 209. 

But some canonists identify error de wre with speculative error 
as contraposed to practical error. Father Paul R. Coyle, in a recent 
article, “ ‘ Colored Title’ and Common Error,” in the October, 1959, 
issue of The Priest,? speaks of it thus on p. 853: 


Common error is the false judgment of many. This need not be 
practical error; speculative error suffices. It is not a question of how 
many have approached a particular agent, but how many believe him 
to be endowed with jurisdiction. Hence, even before one person has 
approached, the state of common error can exist. 


A statement quite in line with this same outlook is that of Staffa, 
who in a short commentary on the reply given by the Code Com- 
mission on March 26, 1952,* ended his discussion thus: 


For the application of canon 209 it is not requisite that the com- 
munity itself or at least the greater part of it be deceived, i.e., there 
is not postulated an error in the practical order (in actu secundo); an 
error in the speculative order (in actu primo) proves sufficient, i.e., an 
error in principle or as a causal agent, which error obtains when there 
looms a public fact from which the community’s error follows as a 
certainty, or an error which of its character is such as to induce de- 
ception for the community. This happens, for example, when some- 
one quite generally is thought to be the pastor, the substitute vicar, 
or a delegate with general authorization. 


If it be conceived in this sense, then an error de iure can exist as a 
basis for the implementation of the suppletory principle, for it exists 
in fact, precisely because it is related to some specific event or per- 
son, even though as yet no one has made an approach for utilizing 
the event or pressing the person into action. 

When canon 209, then, uses the phrase, “in errore communi,” I 
regard it as standing unmodified by the later phrase in the same 
canon, “ sive iuris sive facti.” I consider this later phrase as bear- 
ing reference exclusively to the notion of positive and probable 
doubt, so that a doubt is verified whether it looks to the law in its 
meaning or to a fact in its existence. The postulated error must 


3 Pp. 851-855. 
4 Apollinaris, XXV (1952), 404-407. 
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exist in the practical order, or at least in the speculative order as 
here understood, i.e., with a point of factual reference; if the error is 
altogether interpretative in the intellectual order, then it lacks the 
characteristic qualification which could let it serve as an occasion 
for the supplying of jurisdiction or authorization otherwise lacking. 

A word should also be said about the word “ common ” in the ex- 
pression “ common error.” The measure of what is common can not 
be set up mathematically. If relatively many in a community, in a 
parish, in a religious house, are in error, then one can brand the 
mistaken judgment as a common error. A term as elastic as the 
word “ common” seems designedly chosen by the legislator to pre- 
clude idle fears and vain misgivings in a matter subject to a moral 
appraisal rather than to a physical computation. 

Whether anything has been contributed by me to a closer identi- 
fication of the concept of common error may become better known 
when a further discussion may later arise from the open floor. It 
seems indicated here to pass on to the second consideration: In 
what measure is the common good postulated for the activation of 
the suppletory principle of canon 209? 

The law as expressed in canon 209 surely looks to the common 
good, the community welfare, the same as any and every law. It is 
of the very essence of a law to promote the good of a community, 
and not simply the interests of individuals as such. A law stands 
as a common rule in the service of a common good for a common 
purpose. To heed the claim of an individual in place of a like claim 
emanating from the community would betray the very aim for 
which the law was enacted. If this statement needed confirmation, 
then the Church’s enactment of invalidating and disqualifying laws, 
which apply universally, generally, without the benefit of any ex- 
ception whatsoever, even in the presence of a full measure of good 
faith, would furnish the irrefragable answer. 

Now, if law itself looks to the achievement of a common good, 
then any interpretation of it, authentic or doctrinal, must look to 
the same goal. The Code Commission, as authentic interpreter, 
made the prescript of canon 209 applicable also in the case of a 
priest who, though lacking delegation, assists at a marriage. Is this 
the same as saying that whenever any undelegated priest assists at 
a single marriage then there is room for the operation of the sup- 
pletory principle, provided of course that a common error existed 
regarding the priest’s lack of delegation? To this question I feel 








60 THE JURIST 


constrained to reply resolutely in the negative. The arguments 
which I shall now set forth will indicate the reason for my stand- 
point. 

If one consider the essential purpose of canon 209, one can readily 
understand its application in cases wherein the common good is 
involved. One can indeed admit that the invalidity of one marriage 
may give rise to inconveniences and hardships the avoidance of 
which urges great care on the part of pastors in watching over 
matrimonial alliances, and yet at the same time correctly insist 
that the interest of only two individuals is at stake. Grave as such 
an event may be, it can generally be remedied with comparative 
ease by means of a convalidation or, in the more stubborn case, by 
way of a radical sanation of the marriage. The conclusion seems 
inescapable: If only an individual danger is involved, then there is 
no adequate reason for invoking the application of canon 209. 

Even if a common error exists regarding a priest’s non-delegation 
for assistance at a single marriage, it is an error that relates, not to 
a situation in which a common good is at stake, but to a case in 
which an individual good of but two persons is involved. But, so 
someone might object, such cases can occur generally enough to 
involve more than an individual good. If that be so, it still remains 
true that these combined cases are comprised not under one and the 
same error, as would be true when a priest is erroneously regarded 
as a pastor, or when a parochial curate is erroneously thought to 
have a general delegation for assisting at any and all marriages in 
the parish where he is assigned, but they are comprised under as 
many common errors as there are individual cases to which they 
extend. And thus the error would invariably be related to a private 
and individual, and not to a public and common, good. 

It is the harm to a common good that is to be averted. The 
common good evolves out of a status or situation in which that good 
results upon a repeated performance of some act or function. Thus 
the common error that attaches to the status of a putative pastor 
calls for the remedy which canon 209 provides, not only after the 
performance of a number of marriages, but equally as well at the 
first performance in the series of marriages that are rightly expected 
to take place as time wears on. If a common harm is to be averted, 
the remedy must become effective not only after some lapse of time, 
but from the very moment when the first among many are involved 
in an otherwise invalid function. 
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Up to this point I have not referred to any Rota decisions on the 
question at hand. But only recently, through someone’s friendly 
service, there was brought to my attention a case which, because of 
the lack of a concordant sentence or verdict in the suffragan and 
metropolitan courts, came to be heard in the Rota. 

A chaplain at a rest home for aged people had there assisted at a 
mixed marriage apart from any delegation on the side of the local 
pastor or ordinary. The chaplain felt authorized to assist at this 
marriage, for which a proper dispensation had been obtained, in 
view of the “permit” granted him by the woman’s pastor from 
another city. The people present at the marriage ceremony re- 
garded the chaplain as competent, especially since they knew that 
he had assisted at other marriages at this home in a similar fashion. 

The suffragan court pronounced the marriage invalid. The metro- 
politan court rendered a “non constat.” The Rota decision followed 
on January 29, 1959. It quoted the doctrine of Staffa, previously 
set out in this paper, and then quoted Aguirre © as follows: 


Does the Commission’s reply [on March 26, 1952] wish to imply 
that common error can be present in the case of some determinate 
priest who is falsely supposed to have delegated power for assistance 
at some specific marriage? On this point there is no one unified 
doctrine, but it has rightly been noted that a common error cannot 
easily be present when there is question of some priest putatively 
delegated for one or the other marriage. Such an error is rather to be 
regarded as of a particular character, and accordingly if the priest has 
no delegation for assisting at the marriage, then the marriage is in- 
valid. In such a case the consideration of the common good of the 
faithful can not be invoked, for in the hypothesis the use of the 
putative power remains circumscribed in favor simply of the one or 
the other marriage. It is in fact from the necessity of providing for 
the common good of the faithful that common error can play its 
remedial rdle. 


Upon this quotation from Aguirre the Rotal Auditors then stated: 


If there were a departure from these sane principles, then the 
Church’s legislation which regulates the concession of delegation 
would be rendered nugatory; common error would always avail, ex- 
cept perhaps when the priest would declare from the house-tops that 
he lacked the needed delegation, for the faithful who call upon a 


5 Periodica, XLII (1953), 160. 
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priest for his ministry are duly persuaded that he furnishes this 
ministry rightfully and lawfully. Thus canons 1094-1096 would be 
turned into useless legislation. 


In an earlier Rota case ® Jullien had stated: “ If under the guise 
of common error there were an attempt to consult the private good, 
then the public good would be undermined, since the laws set for its 
protection would be reduced to nothingness.” Accordingly, in the 
1959 case the Rota denied that there existed the kind of public fact 
that could give rise to a common error. If the contrary were true, 
then the law would be without import or meaning. 

If someone now asks whether the Code Commission’s reply on 
March 26, 1952, threw any substantial new light on the interpreta- 
tion of canon 209 with reference to an undelegated assistance at 
marriage, then the correct answer seems to be this: The reply served 
primarily in the nature of a confirmation of what was already estab- 
lished by way of accepted jurisprudence, namely, that the potential 
benefits inherent in the legislation of canon 209 prove available for 
non-jurisdictional as well as for jurisdictional functions. This con- 
clusion appears warranted especially in view of the fact that the 
same Code Commission, on the same occasion, made the prescript 
of canon 209 applicable to the use of dominative or domestic power 
and authority in the same measure as for the authoritative witness- 
ing of a marriage. 

The reply furnished no closer specification for the concept of 
common error; it likewise did nothing to determine more accurately 
the occasion on which a common good, as distinct from a merely 
private good, is involved; but it has set us at rest in the knowledge 
that canon 209 looks to the assurance of the common good and the 
avoidance of a common harm, whether it be the use of jurisdiction 
that is in question, or whether the function be simply the act of 
authoritatively witnessing a marriage. 


CLEMENT V. BastNaGEL, J.U.D. 
Tue CaTHOLIC UNIVERSITY OF AMERICA 


6 May 24, 1939—S.S.R.Dec., XXXI (1939), 313. 
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A PRACTICAL APPROACH TO A DIOCESAN SYNOD * 


INTRODUCTION 


The preparation of the Second Synod of Springfield was under- 
taken with the usual threefold hope or goal: (1) to find a method 
that would utilize the cooperation of all the priests of the Diocese 
as fully as possible; (2) to arrive at a combination of statutes that 
would answer the needs of our diocese in as practical a manner as 
possible; and (3) to reduce the time spent in the preparation for 
the Synod to as short a period as would be consonant with these 
aims. 

This paper will outline the groundwork laid before the announce- 
ment of the Synod and the immediate preparation, and finally will 
summarize briefly the ceremony itself. 


A. PREPARATORY GROUNDWORK BEFORE THE ANNOUNCEMENT 
OF THE SYNOD. 


1. The Bishop appointed the Promotor of the Synod and, after 
consultation with him, four other priests who made up a central 
coordinating committee with the Promotor as chairman. This Cen- 
tral Committee or Commission was responsible for the planning of 
the steps necessary in the preparation of the Synod; for determining 
the most practical and efficient way to take each of these steps; and 
finally for determining that the statutes selected and their wording 
met the requirements of Canon Law for such legislation. It was 
also responsible for the actual synodal ceremony in cooperation 
with the Master of Ceremonies and for the translation into Latin 
and publication of the statutes. 

The Central Commission is a most important commission in the 
successful preparation of a Synod. The selection of its members 
on the basis of cooperation, knowledge of Canon Law, common 
sense, zeal, and ability to work together is of prime importance. 
The four men selected were canonists, they were members of the 
Matrimonial Curia with experience in parish work, and they had 
shown an ability to work well together. One was a seminary pro- 
fessor of Canon Law. Three of these men were appointed Synodal 
Notaries and the fourth was named Synodal Secretary. 


* Paper read at the Eastern regional meeting of the Canon Law Society of 
America in New York City, May 1958. 
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2. After consultation with the Consultors and the Promotor, the 
Bishop determined upon the following additional personnel: 

(a) A Procurator of the Clergy was named. Since his function 
was to act as a clearing house for the suggestions of those priests 
of the diocese not appointed to serve on'one of the Special Commis- 
sions, a pastor was selected who was especially respected and ad- 
mired by pastors and assistants alike; he was not a diocesan con- 
sultor, nor did he hold any official diocesan office. This choice was 
made so that the clergy might feel complete freedom in sending in 
any suggestion or criticisms. To encourage further such complete 
freedom the members of the clergy were also informed in the letter 
announcing the Synod that their suggestions and criticisms could be 
sent to the Procurator unsigned. 

(b) Priests were selected from among those in active work in the 
diocese for Special Commissions or Preparatory Committees. In 
order not to give any Commission too many canons to study or too 
large a field to cover, it was decided to have fifteen of these Pre- 
paratory Commissions, following the order of the Code with the 
books of the Code divided into sections and subsections. Each Spe- 
cial Commission consisted of a chairman, three to five members, 
and a secretary, thus totalling from five to seven members in all. 
As far as possible, the Chairman was chosen because he was in 
some special work the scope of which came under the matter en- 
trusted to his Commission or because he had special qualifications 
or interest in that field. The members chosen for these Special 
Commissions were from all parts of the diocese, of all ages, and 
from all fields of priestly work, pastors, assistants, chaplains, pro- 
fessors, etc. 

(c) Two priests were appointed assistants to the Diocesan Master 
of Ceremonies to aid him in preparing and carrying out the actual 
ceremony on the day of the Synod. 

(d) The Bishop, Vicar General, and Diocesan Consultors were to 
constitute the final reviewing committee and be known as the Gen- 
eral Commission. 

In all, about 120 priests (or about one-third of the total number 
of diocesan priests) were chosen to participate directly in the 
preparation of the Synod. 

3. Preparation of source materials to assist Commissions in se- 
lecting subject matter for our statutes. 
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Our greatest problem arose from the long period of time that 
had elapsed since our last Synod and the scarcity of copies of that 
Synod. The great majority of our priests had never seen a copy of 
recent synodal legislation. From what others have told me, many 
other dioceses face this problem in preparing a Synod. 

To be practical about the matter and to render possible any kind 
of active preparation on the part of all the clergy, it was evident 
that some sources of ideas would have to be provided, as well as 
some models of typical legislation in order to assist the Commis- 
sions in determining what should be considered as possible subject 
matter for statutes. Since there is nothing completely new under 
the sun and the virtue of diocesan statutes is not their originality 
but rather their ability to answer the needs of a definite diocese as 
far as particularization of general law is concerned, the ideal would 
have been to have enough copies of some recent statutes to provide 
a copy for at least the 120 members of the Special Commissions. 
Because this was not practical, we shopped around for a substitute: 

Through the kind cooperation of other curias, the Central Com- 
mission obtained copies of most of the recent Synods held in this 
country. Four sets of statutes were selected from these many ex- 
cellent models. They offered a good variety of suggestions for pos- 
sible statutes which would meet our particular needs and problems. 
These four included the recent statutes of our Metropolitan; those 
of a neighboring Archdiocese; of a diocese of our province with 
many problems similar to our own; and finally of a diocese from 
an entirely different part of the country, as this Synod appeared to 
be of a different general composition. 

The Central Commission worked in an office set aside in the 
episcopal residence where they could have privacy, would not have 
to put away the incompleted work each day, and would be readily 
accessible to the Bishop. Here they cut up the negatives with razor 
blades and set them up in four columns, attaching them with scotch 
tape onto special orange photographing paper. The statutes were 
lined up in such a way that the four columns matched according to 
subject. Whenever one of the four Synods did not treat of a par- 
ticular matter, a space was left free in the column devoted to that 
Synod. In order not to influence the Preparatory Commission 
members we did not use the names of the dioceses, but simply desig- 
nated the columns A, B, C, D. 
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From these specially set up sheets of negatives, the blueprint com- 
pany made up fourteen sets of finished prints called worksheets. 
Seven sets were divided or cut up and placed in large folders so that 
each member of the various special Commissions would have sam- 
ples of what four other dioceses had found necessary or useful in 
the particular matter he was assigned to prepare. The remaining 
sets were kept intact so that each member of the Central Commis- 
sion and the Bishop would have a complete set. 


B. ANNOUNCEMENT AND ACTUAL PREPARATION OF THE SYNOD. 


1. To announce the Synod, the Bishop sent out two letters in 
November of 1956. One of these letters was sent to the priests ap- 
pointed to serve on the Special Commissions, the second letter was 
addressed to the other priests of the diocese seeking prayers and 
cooperation and asking them to send their unsigned suggestions to 
the Procurator. In these announcements and in newspaper pub- 
licity, the date was left indefinite as “ during 1957,” although it was 
hoped to have the Synod on Pentecost Monday, June 10, 1957. 

2. The priests assigned to the Special Commissions were invited 
to a luncheon at which they received their assignment and the work- 
sheets pertaining to their matter. The Bishop gave a talk urging 
their wholehearted cooperation and stressing that the worksheets 
were provided merely by way of suggesting matters to be con- 
sidered for possible statutes and were not to be simply copied. The 
statutes chosen should represent a real need of Springfield. A date 
was set six weeks later for returns to be made to the Promotor at 
the chancery office. 

3. The chairman of each Special Commission called bi-weekly 
meetings at his rectory or at some central point, since no effort had 
been made to have all the members on a Special Commission from 
one area. It was thought that a better over-all picture of our needs 
would be had if the Commissions were made up of representatives 
from various sections of this Diocese. The members brought their 
suggestions to these meetings and argued them out, with the ma- 
jority vote deciding. The final choice of each Special Commission 
was recorded on the chairman’s worksheets. Minutes of the meet- 
ings were kept by the secretary together with a summary of the 
discussion so that the Bishop could know the reasons motivating 
the selections made by the Special Commissions. 
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4. Meanwhile, the Central Commission (which also had at its 
disposal the summary of the minutes of all meetings held by the 
Bishop with the Diocesan Consultors since the advent of the Bishop 
to the Diocese) met three days weekly, studied the work sheets for 
the entire matter and made up a set of suggestions for statutes. 

5. The statutes proposed by the Special Commissions and those 
proposed by the Central Commission were typed side by side on 
comparative sheets and placed in a loose leaf binder for the Bishop. 
The Bishop and the Promotor went over these comparative sheets 
and the Bishop’s choice of the statutes to be proposed was made. 

6. Sets of these suggested or proposed statutes were mimeo- 
graphed and sent to each priest of the diocese in active parochial 
work and several to each religious house of priests. A letter was 
included announcing the fact that meetings would be held in the 
various deaneries to discuss suggestions or criticisms regarding these 
statutes, sent in unsigned on 5 x 8 cards to the dean before the meet- 
ing date. The size card was chosen for convenience at the deanery 
meeting and for submission to the Bishop later. The letter also 
stated that the discussion at the deanery meetings would be limited 
to statutes for which written suggestions or criticism had been re- 
ceived by the dean before the meeting. Meanwhile the Central 
Commission polished the wording of the suggested statutes and 
prepared the appendix and index. Even though it was anticipated 
that there would be many changes and revisions as a result of the 
deanery meetings, it was felt that work done on the wording at this 
time would still pay off in time saved. 

7. Under the direction of the dean, assisted by a priest-secretary 
appointed by him, a meeting of all the priests in each deanery was 
held to discuss the suggested statutes. Coverage of the parishes for 
sick calls by the religious not in active parochial work was arranged 
by the deans. At the conclusion of the discussion on the subject 
matter of each 5x8 card, the decision of the priests present was 
determined by vote. The minutes of each deanery containing the 
results of the discussion were reviewed by the Bishop and a final 
selection made by him. 

8. The General Commission met with the Bishop and the Central 
Commission. A discussion of the deanery selections which had been 
accepted or rejected by the Bishop was held and a final decision on 
disputed statutes was made by the Bishop. 
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9. Provisional bound copies of statutes for the Synod were made 
up and sent to every priest ten days before the Synod. 


C. SynopaL CEREMONY 


For the actual Synod, essential components of the ceremony were 
taken from the Pontifical by the Master of Ceremonies and a cere- 
monial mimeographed for the use of the priests. All priests in 
parish work were required to be present unless excused by the Ordi- 
nary. The religious not in parish work covered the parishes for 
sick calls just as they did for the deanery meetings. The ceremony 
lasted from ten A.M. to noon. It consisted of a pontifical Mass, 
sermon and discussion of new legislation by the Bishop, the actual 
Synod including the appointment of Synodal Judges and Parish 
Priest Consultors. The vote of approval and acceptance of the 
statutes was taken by the raising of hands. The ceremony closed 
with the Te Deum. After the ceremony, the priests attending were 
guests of the Bishop at luncheon. 


CONCLUSION 


The preparation for the Synod took seven months, beginning in 
November of 1956 with the appointment of the various Commis- 
sions, and closing with the actual ceremony on June 10, 1957. 

In its preparation the usual problems were encountered, aggra- 
vated by the considerable lapse of time since the previous Synod. 
We found that the use of the worksheets described in this paper 
facilitated the early solution of these problems, chiefly by making 
possible the active participation of all the clergy of the diocese to 
a much greater extent than would have been possible otherwise. 

If those who may be planning a Synod would find any of the 
above described material of use to them, I will be happy to do what 
I can to assist them in obtaining it. 


JosePH I. Jonnson, J.C.D. 
SPRINGFIELD, MASSACHUSETTS 
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ROMAN REPLIES * 
DISPARITY OF CULT: UNUSUAL CASE 
Sacred Penitentiary and Holy Office 


The following response, as is evident from the text, was in answer 
to a letter describing the case sent originally to the Sacred Peni- 
tentiary. 


Ex Aepisus S. Orrici, die 12 February, 1958 
Prot. N. 308/57m 


Your EXcELLENCY: 


The Rev. A.B., a priest of Your Excellency’s diocese, in an undated 
letter, recently presented a petition to the Sacred Penitentiary on 
behalf of C.D., allegedly unbaptized, who had contracted marriage 
with E.F., said to be a baptized Catholic, before a Protestant minister 
in G. Canada on 10 Sept. 1906. The petitioner, after civil divorce, is 
now living in marriage vith H.I., a Protestant, both of whom now desire 
to embrace the Catholic faith and regularize their marital position. 

I am pleased to inform Your Excellency that this Supreme S. Con- 
gregation, after careful study and consideration of all the evidence, has 
decreed as follows: 

“Constat de nullitate matrimonii C.D.-E.F., ob impedimentum dis- 
paritis cultus.” 

Assuring Your Excellency of my sentiments of high esteem and 
regard, I am 

Very sincerely yours, 
J. Carp. Pizzarpo, Secr. 


Commentary 


The remarkable thing in this case is that the only proof for the 
presence of the impediment of disparity of worship was the woman’s 
own statement that the man had informed her that he was a bap- 
tized Catholic born of Catholic parents, and her statement that she 


* These responses from the Roman Congregations to various curias in the 
United States were compiled for presentation to the twenty-first annual con- 
vention of The Canon Law Society of America, held in Los Angeles in Oc- 
tober, 1959. The kindness of many members of chancery and tribunal staffs 
is gratefully acknowledged. 
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herself had been told by her own parents that she had never been 
baptized. 

The case had been submitted to the Brooklyn Tribunal but could 
not be processed, as no proof of the Catholic baptism of the man or 
of the non-baptism of the woman could be obtained. A parish 
priest then sent to the Sacred Penitentiary a one and a half page 
letter describing the case. Deliberately, the names of the persons 
involved were given, perhaps in the hope that the case would be 
transferred to the Holy Office. This is what actually occurred, and 
the Holy Office then gave a declaration of nullity on the basis of 
the information contained in the letter. 

It is evident that the Holy Office accepted as sufficient proof, in 
the circumstances, the word of the woman alone. 


—Diocese of Brooklyn 


* * * * * 


LIGAMEN 
Holy Office 


Laura, a baptized non-Catholic, contracted marriage with a man 
who gave his name as Phil. His religion and baptismal status are 
not known. Laura was then 17 and thinks that the man was about 
22. At the very time of the marriage, he was in the Army under a 
different name. The parties lived together only a few weeks and 
a divorce was granted to Laura two years later. Having contracted 
a civil marriage with a Catholic, and wishing to become a Catholic 
and have her present union validated, Laura asked that her mar- 
riage to Phil be declared null and void because of the impediment 
of ligamen on his part. 

Either shortly before or shortly after she married him, Laura was 
told by Phil that he had been previously married. He did not give 
the name of the woman or the date and place of the earlier marriage. 

About two years after he married Laura, Phil was dismissed from 
the Army. Prior to his separation from the service, he was inter- 
viewed by an Army psychiatrist, to whom he related that he had 
been married when he was sixteen and that the marriage was civilly 
annulled after eight months. 

Apart from the information conveyed to Laura and to the Army 
psychiatrist by Phil, no evidence of a prior marriage on his part 
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could be obtained. All efforts to locate Phil or even one of his rela- 
tives proved vain. It was discovered that Phil had a long police 
record covering many cities and towns. Enough information was 
uncovered to clearly establish that Phil and the man who was in 
the Army under a different name were one and the same person. 

The case was submitted to the Holy Office which in turn asked 
that the respondent be cited by edict and that further investigations 
be made to locate his mother, some relative or some person ac- 
quainted with the family. Through the kind help of Tribunals and 
priests of several dioceses, some very interesting information regard- 
ing the man was brought to light; nonetheless, efforts that were 
made to locate his relatives or other informed witnesses were to no 
avail. He was cited by edict in his last known place of residence, 
Los Angeles. 

The negative results of all these investigations were forwarded to 
the Holy Office, together with the forced admission that the Tribu- 
nal could not determine the man’s true name, the date and place of 
his earlier marriage, the name of his first wife, the religion and bap- 
tismal status of either party to that first marriage. The reply came 
back: Constat de nullitate matrimonii in casu ob impedimentum 
ligaminis ex parte viri conventi. 


—Archdiocese of Washington 


e * * ee ot 


PRIVILEGIUM FIDEI: RECOURSE FOR PERMISSION TO 
MARRY A NON-CATHOLIC 


The following letter was directed to the Holy Office: 


The rescript which gives an affirmative response in Privilege of the 
Faith cases is usually worded, “ ut oratrix . . . coram Ecclesia valide et 
licite novas nuptias inire valeat cum catholico.” We would like to 
know what is to be done when the Petitioner, whose previous marriage 
has been dissolved in favorem fidei, now desires to marry a non-Catho- 
lic person. May the Ordinary grant the dispensation as usual for this 
mixed marriage, or must the Ordinary apply again to the Holy Office 
for the dispensation for the mixed marriage? 


The following reply was received: 


The Holy Office has received your letter, dated 21 April, 1958, in 
which you ask whether the local Ordinary may grant the required dis- 
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pensation for a mixed marriage, to be contracted by a convert whose 
previous marriage has been dissolved in favorem fidei. In reply, I may 
inform you that this Supreme S. Congregation has decreed as follows: 
“ Recurrendum est ad Sanctum Officum in singulis casibus.” 


—Archdiocese of Chicago 


* ft * * * 


PRIVILEGIUM FIDEI: PERMISSION TO MARRY 
NON-CATHOLIC 


A negress in her thirties, mother of two children, was petitioner 
in a privilege of the faith case. At the time the case was sent to 
Rome, she was not keeping company. The answer was affirmative, 
with the usual conditions: . . . praevio baptismo, coram ecclesia 
valide et licite novas nuptias ineat cum viro catholico... 

When advised of this answer, she hesitated to be baptized because 
of the lack of eligible Catholic colored men. The Holy Office was 
asked that she might keep company, with a safe conscience, with 
non-Catholic men with a view to eventual marriage, 


due to the danger that the petitioner, N.N., may lose the true faith, 
neglect being baptized, succumb to temptations to incontinency, and 
lose her immortal soul; due also to the danger to the Faith of her two 
Catholic children if this petitioner is not allowed to marry a non- 
Catholic within the Catholic Church; due also to the danger of 
scandal, misunderstanding and contempt for the Catholic Church on 
the part of presently well-disposed non-Catholic members of the negro 
race .... 


The reply was as follows: 


Pro gratia: seu conceditur oratrici in casu dispensatio ab impedimento 
mixtae religionis et, ad cautelam, disparitatis cultus, praevio tamen 
ejus baptismo. 

—Diocese of Joliet 


* & * * * 


PRIVILEGIUM FIDEI; GRANTED WITHOUT CONVERSION 
OF PETITIONER 


The petition of Mabel, a baptized non-Catholic, for the dissolu- 
tion of her marriage to Jacob, who was never baptized, was sub- 
mitted to the Holy Office. In the acts of the case, it was explained 
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that, although she had taken a course of instructions, Mabel was not 
yet ready to become a Catholic, but that she was willing to have 
her civil marriage to a Catholic revalidated and to raise her chil- 
dren as Catholics. When the rescript from the Holy Office was 
received, it contained the usual condition: praevia conversione. 
When informed of this, the reply of the petitioner remained the 
same: she was not yet ready to become a Catholic. 

The Holy Office was then asked that the condition praevia con- 
versione be removed and that the Ordinary be allowed to grant the 
necessary dispensation for the mixed marriage. A second rescript 
was received from the Holy Office which read as follows: 

An consilium praestandum sit SS.mo pro dissolutione, in favorem fidei, 
matrimonii, de quo supra, ut oratrix praevia dispensatione ab impedi- 
mento mixtae religionis coram Ecclesia valide et licite novas nuptias 
inire valeat cum catholico viro .... Affirmative. 

—Archdiocese of Chicago 


* aa * * * 


PRIVILEGIUM FIDEI: FIRST MARRIAGE 
PRESUMED INVALID 


Jane, who had never been baptized, married Bruno, a Syrian 
Orthodox, before a civil judge. This marriage ended in divorce, and 
Jane remarried John, a baptized Methodist. After a second divorce, 
Jane became a Catholic. She subsequently attempted a civil mar- 
riage with a Catholic and requested freedom to revalidate this mar- 
riage. No record of Bruno’s baptism in the Syrian Orthodox Church 
could be found, and no proof, other than his own testimony, was 
available. 

A petition was presented to the Holy Office for a document of 
liberty for the first marriage of Jane and for a dissolution of her 
marriage to John. Apparently the Holy Office took for granted that 
the first marriage was invalid by reason of disparity of cult; the 
second marriage was dissolved with no mention of the first. 


—Diocese of Davenport 


* 
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PRIVILEGIUM FIDEI: INVALID RITE OF BAPTISM 


A woman baptized in infancy by a minister of the Church of the 
Divine Science married a baptized Lutheran. After her conversion 
to the Catholic Faith, she requested the dissolution of her marriage 
on the grounds that her baptism was invalid, since Divine Science 
uses no symbols. 

The baptizing minister, a woman, stated that the essence of their 
christening service was this: “I consecrate you in the name of our 
Heavenly Father, the God of Love, and of his Son, Jesus Christ, the 
great example of Love, and of the Holy Spirit, in Baptism of Divine 
Love.” The minister refused to give formal testimony, but agreed 
to a rather lengthy phone conversation in which she stated, among 
other things, that the christening ceremony is not a ceremony of 
baptism, but a “ ceremony of blessing.” This ceremony of blessing 
brings about “no change in the condition of the soul of the person 
who is blessed.” The Church of Divine Science “ does not believe 
in original sin.” “God did not create sin, so all we have to do is 
bless the child as she comes to us.” 

The case was submitted to the Holy Office, and an affirmative 
decision was given. 





—Archdiocese of Milwaukee 


ao * * * * 


INSOLUBLE DOUBT ABOUT CONTINUED EXISTENCE OF 
FIRST MARRIAGE 


Reply of Code Commission of June 26, 1947, Not Applicable 
Sacred Roman Rota 


In 1920, Titius and Stella, both Catholics, contracted marriage 
coram ecclesia. Titius admitted a previous marriage in Europe in 
1906, but claimed that his first wife was dead. Shortly after his 
marriage to Stella, however, he told her that his first wife was still 
living and that he had seen her shortly before and after his mar- 
riage to Stella. 

In 1939 Stella entered a petition for nullity before the Chicago 
Tribunal on the grounds of Ligamen. 

Various statements made by Titius about the death of his first 
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wife abounded in contradictions; and in spite of a thorough investi- 
gation, an insoluble doubt remained about her death. 

The case was submitted to the Congregation of the Sacraments, 
which replied: Ex deductis non constare de asserta praesumpta 
morte. Remanded as a doubtful ligamen case, it received a Constat 
decision from the Tribunal, which cited, as a point of law, the 1947 
reply of the Code Commission: 


An stante positivo et insolubili dubio de validitate primi matrimonii, 
invalidum, vi can. 1014, declarari debeat secundum matrimonium? 
Affirmative, dummodo causa definiatur ad ordinarium tramitem juris. 


The decision was reversed by the appellate court. 

The Rota on June 9, 1959 gave a Constat decision, but pointed 
out that the 1947 reply did not apply here, since it was not a ques- 
tion of doubt about the validity of the first marriage of Titius, but 
rather about its continued existence at the time Titius married 
Stella. However, the Rota stated that it was a legitimate presump- 
tion to favor life (continued existence) over death. Death is to be 
proved; life presumed. 





—Archdiocese of Chicago 


* * * * + 


INTENTIO CONTRA BONUM FIDEI 
Sacred Roman Rota 


A marriage case contra bonum fidet, specifically involving homo- 
sexuality as grounds for invalidating a marriage, received an affirma- 
tive decision in first instance and on appeal in second instance was 
decided negatively. On appeal to the Sacred Roman Rota, the 
negative decision was upheld. 

The Rota, in its decision, pointed out that, while the Authors are 
divided on the subject, the opinion cannot be called safe and certain 
which holds that homosexual or bestial coition so “ divides the flesh ” 
as to violate conjugal faith, and therefore a marriage cannot be de- 
clared null even though it be demonstrated that a party reserved the 
right to continue a sodomitic relationship. 


—Archdiocese of Cincinnati 





* * 
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RATUM CASE: SIMPLIFIED PROCEDURE 
Holy Office 


Two baptized non-Catholics contracted a marriage because the 
woman was pregnant. There was no intention of a real marriage on 
the part of the man; they never cohabitated and the marriage was 
not consummated. In the preliminary informal investigation, the 
man and his parents gave fairly good testimony, but it became clear 
that there was little hope that a formal trial would give an affirma- 
tive decision on the basis of lack of consent. The witnesses and 
both parties, however, did state that there was no cohabitation and 
no consummation. 

Instead of asking the Holy Office for the faculty to process a 
ratum case and beginning that lengthy procedure, the priest in- 
structing the case submitted the detailed but informal testimony of 
the petitioner (now a catechumen civilly married to a Catholic 
man) to the Holy Office, together with the preliminary and informal 
testimony of the respondent, his parents, his brother, and two other 
witnesses. Also included were the animadversions of the Defender 
and the Votum of the Officialis requesting either a document of 
liberty or a dissolution of the bond. Six months later a document 
of liberty was received, no further testimony having been requested. 
The entire case was only twenty-five pages in length. 


—Archdiocese of Chicago 


RATUM CASE: DISSOLUTION OF NATURAL BOND 
Holy Office 


The following response was given by the Holy Office on July 24, 
1959: 
Prot. N. 147/58 
Rite pervenerunt ad S. Officum acta causae assertae inconsumma- 
tionis matrimonii A-B. Ut res definiri valeat, velit Excellentia Tua 
Rev.ma curare ut acta compleantur: 
exhibendo probationes de asserta carentia baptismi in viro convento. 
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Commentary 


The surprising thing about this response is that it came after the 
completed acts of a ratum non-consummatum case had been for- 
warded to the Holy Office. There was excellent medical proof (three 
physicians in agreement) for non-consummation, and no difficulty 
with the moral argument. 

The marriage, however, had been contracted with a dispensation 
from the impediment of disparitas cultus, and the respondent and 
some of his witnesses had been questioned about his non-baptism. 
There was a reference in the votum of the Bishop to the possibility 
of a dissolution of the natural bond of this marriage contracted in 
the Catholic Church. 

Does this response indicate that the Holy Office would rather 
grant a dissolution of a Catholic marriage on the ground that it is 
a natural bond than on the ground that it is a non-consummated 
marriage? Incidentally, an investigation made in answer to the 
above inquiry has raised a doubt about the non-baptism of the re- 
spondent. It seems that his father once baptized him privately! 


—Diocese of Brooklyn 


* * * * * 
RATUM CASE: PHYSICAL EXAMINATION UNDER 
ANESTHESIA 


S. Congregation for the Sacraments 


In a case in which both parties were Catholics, the woman re- 
spondent found it exceedingly difficult to submit to the physical 
examination, apparently because of psychic factors. One medical 
expert who attempted to examine her found it impossible to do so 
and suggested that the woman be examined under anesthesia. The 
woman agreed to this; and two medical experts made separate ex- 
aminations while the woman was under anesthesia. Although in 
this condition there was more relaxation of the hymen than there 
would be under normal conditions, the medical reports were good. 
The case was processed as usual, and the Petitioner received a 
favorable decision; the woman, however, was forbidden to remarry. 


—Archdiocese of Chicago 





* * 
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SANATIO: REFUSAL TO SIGN CAUTIONES 
Holy Office 


Lucia, a Catholic, civilly married Titius who was raised a Catho- 
lic until about the age of fourteen, when he joined an heretical sect, 
which he still follows. Two children were born of the union. Then 
Lucia, upon the recommendation of a non-Catholic physician, under- 
went a sterilization operation. Deeply remorseful and contrite, 
Lucia wished to return to the Sacraments and to have her two boys 
baptized. 

Titius consented to the baptism of the boys and even desired it, 
so Lucia would be more at peace. However, he refused to sign and 
to fulfill the cautiones: Lucia could teach them anything she wanted 
about religion, but he would do the same. 

Titius wrote and signed his reservations regarding the religious 
education of the children, as indicated above. Lucia promised to do 
all in her power to see to their Catholic raising. No future children 
were possible. A sanation was sought from the Holy Office so that 
this unfortunate woman could return to the practice of her Faith 
and save her soul and try to save the souls of her two children. All 
documents, including Titius’ reservations on the cautiones, were sent 
to the Holy Office. Granted: November 12, 1955. 


—Diocese of Joliet 


* * * * ae 
SANATIO: EXCEPTION TO CANON 1139, § 2 
Holy Office 


Stella, a Catholic, attempted a civil marriage with Harry, a non- 
Catholic, while her former husband, John, was still living. After 
John died, Stella wished to revalidate her marriage to Harry; but 
Harry considered their marriage a valid one and refused to renew 
his consent. Stella and Harry had no children. There was no 
danger of Stella losing her faith and no danger of scandal in this 
case. 

A sanatio in radice was requested of the Holy Office, and the fol- 
lowing reply was received: 
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Ssmus D. N. D. JOANNES divina Providentia Papa XXIII per facul- 
tates speciales S. Congregationi S. Officii impertitas attentis peculiari- 
bus circumstantiis in casu concurrentibus et indubiis resipiscentiae 
signis partis catholicae, benigne remisit preces prudenti arbitrio et 
conscientiae R. P. D. Ordinarii Dubuquen. qui, dummodo utriusque 
partis consensus perseveret, sanare valeat in radice matrimonium nulli- 
ter contractum a Catholica N.N. cum acatholico N.N., et quidem a 
tempore cessationis impedimenti ligaminis. 


—Archdiocese of Dubuque 


* * * * -_ 


SANATIO: EXCEPTION TO CANON 1189, §2 
S. Congregation for Sacraments 


The following is a petition submitted to the Holy See with the 
response: 
N. 964/57 
BEATISSIME PATER: 


A.B., dioecesis Bruklynien., ad pedes Sanctitatis Vestrae provolutus, 
humiliter postulat sanationem in radice matrimonii invalide initi cum 
C.D. adhue vivente legitima uxore, quae vita nunc cessit, cum muli- 
erem inducere non possit ad explendam matrimonii formam. 


Infrascriptus Cardinalis Praefectus S. Congregationis de disciplina 
Sacramentorum, vigore specialium facultatum a SS.mo D.N. Pio Pp. 
XII sibi tributarum, ex speciali gratia, attenta commendatione Ordi- 
narii Bruklynien., praevia dispensatione ad cautelam super impedi- 
mento criminis neutro machinante cum attentatione matrimonii religiosi 
et cum fide data, sanationem in radice praefati matrimonii, a die 
obitus mulieris coniugis suum effectum exercere aestimandum, dum- 
modo prior maritalis consensus perserveret, largire dignatus est, remoto 
quatenus adsit scandalo ac servatis de iure servandis. 

Datum Romae, ex aedibus eiusdem 8. C., die 9 Februarii 1957. 


B. Carp. ALorst MAseE..a, Praef.us 
Commentary 


The above sanation was sought of the Holy See because the mar- 
riage had been contracted invalidly by reason of an impediment of 
divine law, the impediment of ligamen (cf. canon 1139, § 2). 
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The husband in the case, a Catholic, married his present wife at 
a Catholic ceremony. His first marriage had been a civil ceremony 
on April 18, 1908, the day before Ne Temere went into effect. Ap- 
parently in good faith, and after having obtained spiritual advice, 
he felt that his first marriage was not a valid bond. After the sec- 
ond marriage, however, his conscience troubled him, and various 
attempts were made to investigate the first marriage. It was estab- 
lished that it was a valid marriage, as the obligation to the form 
did not exist on that day in the place where the marriage had been 
contracted. 

Eventually it was discovered that his first wife had died in 1955. 
In 1957 the S. Congregation of the Sacraments was asked to grant 
a sanation of the second marriage, from the moment of the death of 
the first wife. The favor was requested on the ground that the pres- 
ent wife of the Petitioner was not aware of the former marriage and 
that to be informed of it after so many years would cause consider- 
able physical harm. 

—Diocese of Brooklyn 


* Re <* * * 


FORM OF MARRIAGE FOR ITALO-ALBANESE IN US. 
Holy Office 
The following response was issued by the Holy Office on April 


10, 1959: 
Prot. N. 288/58m 


Rite pervenerunt ad S. Officium acta causae assertae nullitatis matri- 
moniorum A-B et C-D. Ut res definiri valeat, velit Excellentia Tua 
Rev.ma curare ut acta compleantur: 


(1) notum faciendo ubi et quando A et C (partes actrices) baptismum 
receperint ; 

(2) item notum faciendo curnam hae partes baptismum receperint 
ritu Latino, i.e., quia in loco deerat Ecclesia vel sacerdos proprii 
ritus, vel propter aliam rationem; 

(3) informando an B et D (partes conventae) baptizati sint et, quate- 
nus affirmative, in quanam religione vel secta. 


Commentary 


Both A and C, the Petitioners in these two cases, were born in 
New York City and baptized there in the Latin Rite. Their par- 
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entage, however, indicated that they should have been baptized in 
the Italo-Albanese Rite. Information now obtained, in answer to 
the second question of the response, indicates, in a general way, 
that the Petitioners were baptized in the Latin Rite because it did 
not occur to anyone that they should be baptized in their own Rite. 
One of the Petitioners (A) was baptized in Manhattan in 1903, the 
other (C) in Brooklyn in 1917. There has been only one priest of 
the Italo-Albanese Rite active in New York City; it is known that 
he received faculties from the Curia of the Archdiocese of New 
York sometime before the baptism in 1903, but was not named 
rector of a Church until 1906. The Church was in lower Manhat- 
tan. He had actually officiated there in 1916 at the marriage of the 
parents of C. 

Both Petitioners attempted civil marriages with baptized non- 
Catholics in Brooklyn, New York. The A-B marriage took place 
June 18, 1928; the C-D marriage was on July 30, 1935. The ques- 
tion was sent to the Holy See for a decision because the Curia was 
not sure whether Italo-Greeks were bound to observe the Catholic 
form of marriage at the time of marriage. 

It was known to the Curia that, according to published reports 
(Apollinaris, XIII, p. 185, n. 2 [Staffa]), can. 1094 ff. of the Code 
of Canon Law had been extended to Italo-Greeks as of May 26, 
1930. One of the two marriages, however, took place before that 
date. With regard to the other marriage, the Curia entertained a 
doubt as to whether even after May 26, 1930, persons belonging to 
the Italo-Albanese Rite were obliged to the form in the United 
States. 

The most important question asked by the Holy Office is prob- 
ably the second. What may be in the mind of the Sacred Congre- 
gation is that the Constitution Ets: pastoralis provided that if the 
parents, when both belonged to the Italo-Greek Rite, requested 
haptism for their children in the Latin Rite, this could be granted, 
“ accedente Ordinarii consensu”’; if only the father belonged to the 
Greek Rite, while the mother was a Latin, the child could be bap- 
tized in the Latin Rite with the consent of the father (§ II, n. viii 
—Fontes, n. 328). 

—Diocese of Brooklyn 


* 
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DISPENSATION BY LATIN ORDINARY INVALID IN 
MARRIAGE OF RUTHENIAN 


Holy Office 


Prior to the promulgation of the Oriental Code, a girl of the 
Ruthenian Rite, living in Brooklyn, contracted marriage there be- 
fore a parish priest of the Latin Rite with an unbaptized man, the 
dispensation from Disparity of Worship having been granted by 
the Latin Ordinary of Brooklyn. A letter, giving neither the names 
nor precise dates, was written to the Apostolic Delegate concerning 
this case, asking if there was any reason to think this marriage 
invalid. 

The real burden of the question was the possibility that the 
earlier decrees binding Ruthenians in this country and in Canada 
to observe the provisions of Ne temere were to be understood as 
binding them under pain of ‘invalidity to marry before a priest of 
their own proper Rite. 

The letter was forwarded by the Delegate to the Oriental Congre- 
gation and eventually found its way to the Holy Office, which 
granted a declaration of nullity. The grounds for the declaration 
were not Defect of Form; the decree stated that the dispensation 
for this marriage from Disparity of Worship granted by the Latin 
Ordinary was invalid and that the marriage was, therefore, in- 
valid by reason of the impediment of Disparity of Worship. 


—Archdiocese of Indianapolis 


* * * * * 


RELIGIOUS PRIESTS AS ADVOCATES IN 
MATRIMONIAL CASES 


S. Congregation for the Sacraments 
Office of Vigilance over Tribunals concerning Marriage Cases 


A request for the faculty to appoint religious priests to the roster 
of advocates of the Archdiocese for help in matrimonial cases re- 
ceived the following reply: 


Romae, die 7 Maii 1958 
Exc.ME DoMINE, 


Receptis officiosis litteris Excellentiae Tuae Rev.mae die 21 Aprilis 
curr. anni, Sacra haee Congregatio quae sequuntur communicanda 
retur: 
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(1) Peculiaris facultas probabiliter non exigitur ut Ordinarius in 
causis formalibus de nullitate matrimonii in suo tribunali agendis, 
virum religiosum uti procuratorem et advocatum ex officio partibus 
assignet, dummodo idem gratis suum patrocinium exerceat. 

(2) Equidem vetitum can. 1657, § 3, referri potius videtur ad pro- 
curatores vel patronos a partibus mercede conductos, praesertim in 
causis contentiosis non spiritualibus, non vero ad procuratores et ad- 
vocatos ex officio ab Ordinario, in causis spiritualibus, assignatos. 

(3) Uteumque, quatenus ad hoe facultas Sacrae Congregationis 
saltem ad cautelam requiratur, eamdem per praesentes libenter S. Hoc 
Dicasterium Tibi concedit ad decennium, toties exercenda quoties Tuo 
prudenti iudicio sacerdotem religiosum ad praedicta offica, seu ad 
singulam causam seu ad certum causarum numerum, deputare ex- 
pediat, cum licentia tamen Superioris. 

Excellentiae Tuae Rev.mae 
Add.mus in Domino 

*k B. Carp. Atotst MAsE.xa, Praef. 
Officium Vigilantiae super Tribunalia 
relate ad Matrimoniales Causas 

N. 1118/58 Vg. 


—Archdiocese of New Orleans 


* * * * * 


DISPENSATION FROM CANON 542, §1 
S. Congregation for Religious 


The Congregation for Religious, acting upon the petition of the 
Archbishop for a dispensation from the impediment of Canon 542, 
§ 1, in order that a woman might enter a religious institute, granted 
in forma commissoria the required dispensation “ qua admitti pos- 
sit, in Monas. N.N., vivente coniuge, qui, obtento divortio, ad alias 
convolavit nuptias ”. . . although the petitioner attempted a second 
marriage after the divorce. In the Petition it was expressly stated: 

Vir utique causam separationis perpetuae dedit, sed obex est quod 
mulier ipsa videretur ius divertendi amisisse aliam unionem contra- 
hendo. 


—Archdiocese of New Orleans 


RicHarpD A. ROSEMEYER, J.C.L. 
Cuicago, ILLINoIs 
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SOURCES AND THEIR USE IN THE PREPARATION 
OF BRIEFS AND SENTENCES * 


I. Briers AND SENTENCES: TERMINOLOGY; WHEN REQUIRED 


The purpose of this paper is to indicate sources for the prepara- 
tion of briefs and sentences in marriage cases and to suggest 
practical information on the use of these sources. 

A. The term “ brief” includes the defensio or restrictus pro parte 
actrice prepared by the Advocate in every formal case. The term 
“ brief ” refers also to the restrictus pro parte conventa, if the Re- 
spondent uses the services of an Advocate.” 

B. The term “ brief” is also used for the animadversiones De- 
fensoris Vinculi which must be submitted in all formal cases? as 
well as for the votum Defensoris Vinculi, required in all informal 
cases processed according to the prescriptions of canon 1990 of the 
Code of Canon Law.* 

C. The Defender of the Bond also prepares a brief in Favor of 
the Faith cases5 and in Ratum non-consummatum cases.® 

D. The intervention of the Defender is not specifically required 
in Pauline Privilege cases,’ but there is no reason why the Ordinary 
could not require him to intervene and prepare a brief in these cases. 

E. A sentence (sententia or decisio) is prepared by the collegiate 
Tribunal in every formal case.® 


* Paper prepared for the Canon Law Institute conducted by the Conference 
of Chancery and Tribunal Officials of the Province of New Orleans, held at 
St. John’s Seminary, Little Rock, Arkansas, June 15-19, 1959. Complete in- 
formation on the references, arranged alphabetically within the various types, 
will be found in the Bibliography at the end of the paper. 


1 Provida Mater Ecclesia, Art. 1799—AAS, XXVIII (1936), 313 sq.; Chatham- 
Boudreaux, Manual, pp. 151-155; 159-160. 


2 Provida, Art. 43, § 4. 

3 Chatham-Boudreaux, Manual, pp. 156-159. 

4 Provida, Art. 227. 

5 Chatham-Boudreaux, Manual, p. 118. 

6 Catholica Doctrina, Art. 98, §1—AAS, XV (1923), 389 sq. 
7 Canons 1120-1124; 1126-1127. 

8 Provida, Art. 198-206; Torre, Processus Matrimonialis, pp. 245-247. 
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F. The decision of the Ordinary in cases processed under the 
summary proceedings of canon 1990 is a true judicial sentence; this 
sentence may be rendered by the Officialis in virtue of a special 
mandate from the Ordinary.® 

G. The votum of the Ordinary in Favor of the Faith cases 
and in Ratum non-consummatum cases # is not a judicial sentence. 
It should, however, contain all the data usually included in a 
judicial sentence. 

H. In Defect of Form cases, the decision of the Ordinary is not a 
judicial sentence, but rather an administrative decree. This decree 
may be issued by the Officialis in virtue of a special mandate, or 
even by the Pastor after he has consulted the Ordinary.” 

I. The action of the Ordinary in a Pauline Privilege case, au- 
thorizing the interpellations?* and the action declaring that all 
conditions for the Pauline Privilege are verified 1* are administra- 
tive decrees and not judicial sentences. 

J. Finally, the decision of the Ordinary in Mors Praesumpta 
cases is an administrative decree and not a judicial sentence in the 
proper sense of the term.!® 


II. CoNTENTS AND CHARACTERISTICS OF BRIEFS AND SENTENCES 


A. Pope Pius XII in his allocution to the Rota on October 2, 
1944, described the duties of the Advocate as follows: 


Advocatus adiuvat clientem in redigendo libello introductorio causae; 
in recte determinando obiecto et fundamento controversiae; in illus- 
trandis punctis decisivis facti diiudicandi; ei indicat quae probationes 
adducendae, quae documenta exhibenda; ei suggerit qualia testimonia 
adferenda in iudicio, quaenam capita in depositionibus testium sint 


9Provida, Art. 226-230; Commissio Pontificia, December 6, 1943—A4AS, 
XXXVI (1944), 94; Chatham-Boudreaux, Manual, p. 70. 

10 Chatham-Boudreaux, Manual, pp. 119-122. 

11 Catholica doctrina, Art. 98, § 2. 
12 Provida, Art. 228 and 231; Chatham-Boudreaux, Manual, p. 48. 
13Canon 1122; Chatham-Boudreaux, Manual, p. 83. 
14 Chatham-Boudreaux, Manual, p. 88. 
15 Gasparri-Serédi, Fontes, n. 1002. 
16 AAS, XXXVI (1944), 281-290; Torre, Processus Matrimonialis, p. 189. 
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peremptoria; durante causa clientem adiuvat ad recte diiudicandas 
exceptiones ac argumenta contraria, ad eaque confutanda: verbo 
omnia colligit et omnia movet, quae adduci possunt in favorem 


petitionis personae cui patrocinatus . . . attamen in tota sua actione 
non debet sese subtrahere ab unico et communi scopo finali: affirma- 
tione legali veritatis facti obiectivi. . . . Ibi non agitur de facto 


creando ope eloquentiae et dialecticae, sed de delucidando et asserendo 
facto iam praeexistente. 


B. In the same allocution the Holy Father described the duties 
of the Defender of the Bond: 


Defensoris vinculi est sustinere existentiam vel permanentiam vinculi 
coniugalis, non tamen modo absoluto, sed subordinato ad finem tracta- 
tionis causae, inquisitionem scilicet et declarationem veritatis 
obiectivae.17 


C. The Holy Father at the same time defined the duties of the 
judge as reaching their culmination in the sentence: 


Imprimis quod ad iudicem spectat, qui est quasi iustitia vivens: illius 
labor culmen habet in proferenda sententia, qua iuridice stabilitur et 
statuitur veritas eademque valorem accipit legalem, tum quoad ea, 
quae attinent ad factum diiudicandum, tum quoad ea, quae spectant 
ad iuris applicationem in casu.!8 


D. Briefs and sentences, therefore, should be clear, orderly, based 
solidly upon law and facts, and directed to the purpose of exposing 
the truth. Excessive length should be avoided, but brevity should 
not be bought at the price of thoroughness. Briefs and sentences 
should be divided into paragraphs, the paragraphs should be num- 
bered, and the entire presentation should be typed double-spaced. 

E. In the light of the several responsibilities of Advocates, De- 
fenders, and Judges, the presentation will vary, but all briefs and 
sentences contain three sections: Species Facti, In Iure and In 
Facto. 

The Species Facti does not prove anything per se; it sets forth in 
orderly fashion the facts and allegations in the case; these facts and 
allegations are selected from the acta of the case. 

The section In Iure is an analysis of the law, especially of the 


17 Ibidem; Torre, Processus Matrimonialis, p. 187. 


18 Ibidem; Torre, Processus Matrimonialis, p. 187. 





_— eS CO 








CASES AND STUDIES 87 


substantive law as it applies to the case being adjudicated; in this 
section the applicable rules of jurisprudence and an explanation of 
pertinent praesumptiones hominis should be made; the canons are 
quoted, clarifications of the Holy See are adduced, decisions of the 
Rota are cited, and the opinions of approved authors are used. 

The section In Facto marshalls the proofs, the law, and the facts, 
in such a way as to demonstrate the validity or the invalidity of 
the marriage in question.’® 


III. Source oF KNOWLEDGE OF THE Facts: THE Acta OF THE CASE 


Every brief or sentence involves the application of the law to a 
specifie set of facts, which have been juridically verified, for the 
purpose of demonstrating the validity or the invalidity of a mar- 
riage. The juridical acta of the case, prepared by the Tribunal, are 
the only source of knowledge of the facts which may be used by the 
Advocate, the Defender, or the Judge. As the late, beloved Mon- 
signor Motry used to say: Quod non est in actis, non est in mundo. 
The file on the case, then, is a true source of juridical, factual 
knowledge with which Advocate, Defender, and Judge must be 
thoroughly familiar. 

For the preparation of briefs and sentences it is suggested that 
each pertinent point of law and principle of jurisprudence be written 
at the top of a separate page. Then the acta should be carefully 
studied and all factual material under a given point should be 
written down in direct quotations under the appropriate point of 
law. This sifting of material, drawn from documents and testimony 
in the file, augmented by canonically recognized praesumptiones 
hominis, furnishes the data from which briefs will be constructed. 
A good brief or a good sentence should be a thing of beauty from 
the point of view of canon law, logic, truth, and justice. 

We turn now to a consideration of sources of the law and practical 
suggestions on the use of these sources in the preparation of briefs 
and sentences. 


IV. THE CANONS OF THE CODE 


The most important source of law is the Code itself. Never will 
it be sufficient to have a knowledge merely of a few of the canons. 


19 Provida, Art. 93-174. 
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The legal wisdom and justice of the Church, as applicable to a 
given caput nullitatis, are manifested and become alive and realistic 
only through the coordinated convergence of many institutes, 
criteria, and prescriptions to be found in various parts of the Code. 
Partial knowledge of the law is a dangerous thing. 

The safest procedure is to read a doctoral dissertation, a series of 
Rota decisions, and several good authors on the caput nullitatis in 
question, and to make a note on every canon to which reference is 
made. Then one can go directly to the Code and study these canons 
in the light of the rules of interpretation given in Book I. 

The most important general norms for our purposes are those 
indicated in the following canons: 1; 6; 8, §1; 11; 15; 16; 55; 58; 
61; 66; 80; 81; 84; 85. In sections XI and XII of this paper an 
effort has been made to list the principal canons directly applicable 
to each caput under which marriage cases are subjected to judicial 
or administrative scrutiny. 


V. RESPONSES OF THE Hoty See: THe Acta Apostolicae Sedis ann 
BouscarEen’s Canon Law Digest 


The Code of Canon Law was promulgated in the apparent ex- 
pectation that the framework of Church Law and the very numera- 
tion of the canons had been fixed for the future. Yet, today, under 
the dynamic leadership of His Holiness, Pope John XXIII, the 
revision of the Code is more than a matter of speculation. Law, 
though rooted in immutable principles, is a living thing. Pope 
Benedict XV recognized this by his motu proprio Cum Turis 
Canonicit Codicem of September 15, 1917, which is found in the 
front of all editions of the Code. In it he set up the Pontifical 
Commission for the Authentic Interpretation of the Code which 
since 1918 has made many authentic interpretations. Likewise, 
other Offices, Congregations, and Tribunals of the Holy See have 
issued instructions, replies, clarifications, and applications of the 
canons. All this material which is wuris publici is published in 
chronological order in the Acta Apostolicae Sedis. 

These documents of the Holy See are often essential to an under- 
standing or application of the canons and must be taken into con- 
sideration in the preparation of briefs and sentences. This might 
have been an almost impossible undertaking in many instances had 
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it not been for the scholarship, zeal, and perseverance of Father T. 
Lincoln Bouscaren, S.J., in publishing his Canon Law Digest. The 
four volumes of the CLD arrange the documents of the Holy See 
under the heading of the appropriate canons and give references to 
the AAS or other source where the original document my be con- 
sulted. The conscientious Advocate, Defender, or Judge will always 
work with the volumes of the Digest at hand. Documents pub- 
lished after the latest volume or supplement of the CLD will have 
to be found directly in the pages of the AAS. A helpful guide is also 
available in the reports of the canon law and theology journals. 


VI. DEcISIONS OF THE SACRED ROMAN Rota 


A. No single work is a richer source of theoretical and practical 
knowledge of the law of the Church, as it is applied in the prepara- 
tion of briefs and sentences, than the Sacrae Romanae Rotae 
Decisiones seu Sententiae. At present one volume of the Decisiones 
is released each year by the Vatican Press, approximately ten years 
after the decisions were reached by the Rota. This time lag is in- 
convenient for the working canonist, but it has the advantage of 
protecting parties and witnesses who might be subject to embarrass- 
ing identification. Isolated decisions sometimes find their way into 
canon law journals prior to the date of public release. 

B. In the Decisiones we find the canons, the responses of the 
Holy See, the rules of evidence, the accepted norms of jurisprudence, 
the opinions of approved authors, every type of praesumptio 
hominis and quotations from earlier decisions of the Rota brought 
together in the practical context of judicial decision. 

C. If one takes a given volume of the Rota decisions and reads 
consecutively all of the decisions on a given caput, it does not take 
long to discover that the Rota frequently reverses itself. These 
reversals are generally due to different interpretations of the facts. 
At times, however, the reversals are due to different interpretations 
of the law. The conclusion is that the law, as expounded by the 
Rota in a given decision, especially on an abstruse point, is not 
necessarily above all controversy. Advocates, Defenders, and 
Judges, therefore, in consulting the decisions of the Rota in the 
preparation of briefs and sentences, must read a series of decisions 
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on the same caput in order to ascertain the position which is con- 
sistently sustained by the Rota. 

D. Each volume of the Rota decisions contains the following: 

1. An Index Sententiarum arranged chronologically. The case is 
assigned a roman numeral which is used in quotations. The diocese 
of origin is generally mentioned. The caput of controversy is in- 
dicated. Finally, the data of the decision, the name of the Ponens, 
and the page on which the decision begins are given. 

2. Next come the decisions themselves. The first decision in each 
volume is introduced with the full, formal preface and closed with 
the full, formal conclusion which should serve as models, mutatis 
mutandis, for the sentences of local Tribunals. 

3. After the decisions is an “ Index Conclusionum et Rerum Nota- 
bilium per Ordinem Alphabeticum Digestus.” This is one of the 
most useful features of the published Rota decisions. Under each 
caput the most notable and significant paragraphs contained in the 
volume are quoted directly. This section of each volume of the 
Rota decisions is, in effect, a compact and orderly manual De 
Matrimonio. In using the Rota decisions it would be well to start 
with this section and then go back to the decisions which seem to be 
of particular interest. 

4. The last section in each volume is a “ Tabula Rerum de Quibus 
disceptatur in Sententiis.” Here all cases on each caput are listed 
together for quick and easy reference. 

E. Each Decision, of course, is divided into the three usual 
sections: Species Facti, In Iure, and In Facto. The direct quota- 
tions from the testimony of parties, witnesses, and experts are given 
in the vernacular, generally in Italian, occasionally in French, and 
rarely in Spanish. This, of course, is a decided disadvantage for a 
person who does not know these languages, but in spite of this the 
decisions remain an invaluable source of information and judicial 
wisdom. This points to the fact that, even in the hands of a master, 
Latin is not flexible enough to express all the overtones and con- 
crete niceties of modern language. The phraseology of witnesses 
often defies translation into Latin. In our Tribunal work, when 
Latin translation is required, it would be well to put such phrases 
into Latin as best one can and then, in parentheses, to quote the 
witness directly in his own language. 
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VII. THe Law on Procepure: THE Provida Mater Ecclesia 


The Instruction of the Sacred Congregation of Sacraments, en- 
titled Provida Mater Ecclesia, issued August 15, 1936,°° organizes 
and supplements the canons of Book IV of the Code as they are 
applicable to the processing of marriage cases, both formal and 
informal. 

Article 179 of the Provida refers to the brief of the Advocate. 
Articles 180 and 181 deal with the brief of the Defender of the 
Bond. 

Articles 196-206 have reference to the sentence. 

In section X of this paper commentaries on the Provida will be 
discussed. 

VIII. Pre-Cope AuTHOoRS 


A. Canon 6, nn. 2°-3°, points to the writings of the great pre- 
Code canonists as a source for the interpretation of the Code it- 
self: 


2°. Canones qui ius vetus ex integro referunt, ex veteris iuris 
auctoritate, atque ideo ex receptis apud probatos auctores interpreta- 
tionibus, sunt aestimandi; 

3°. Canones qui ex parte tantum cum veteri iure congruunt, qua 
congruunt, ex iure antiquo aestimandi sunt; qua discrepant, sunt ex 
sua ipsorum sententia diiudicandi. 


B. The auctores probati in this connection are those who are fre- 
quently quoted by the Rota. Among the great pre-Code authors 
the following may be mentioned: Hostiensis (1271), Panormitanus 
(died 1453), Sanchez (1550-1610), DeLugo (1583-1660), Gonzales- 
Tellez (died after 1673), Pirhing (1607-1697), Reiffenstuel (1642- 
1703), Schmalzgrueber (1663-1735), Ferraris (died ca. 1763), 
j D’Annibale (1815-1892), and Wernz (1842-1914). The works of 
these men are given in the bibliography and will be found in the 
libraries of universities and in the better seminary libraries. Few 
diocesan Tribunals are so fortunate as to possess many of these and 
similar pre-Code works. They are most readily available in Euro- 
pean bookstores that specialize in books which are out of print. 
An order can be placed with American bookstores, especially those 
with European contacts, and from time to time these agents will 


20 AAS, XXVIII (1936), 313 sq.; CLD, II, 471, sq. 
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have the opportunity to obtain one or the other of these works for 
a customer. The ordinary working canonist may have to content 
himself with quotations found in later authors, in doctoral disserta- 
tions, and in Rota decisions. 


IX. Post-Cops AutHuors De Matrimonio 


A. Since the publication of the Code, very few authors have 
approached the stature of their classical predecessors. Down to 
about 1928 practically all the decisions in the Rota volumes were 
cases tried under pre-Code law. Even after this it took a number 
of years for the cases tried under the law of the Code to reach 
numerical superiority. Consequently there has been very little 
time for authors to reach the status of auctores probati, especially 
when we consider the ten year lag in the public availability of the 
Sacrae Romanae Rotae Decisiones. 

B. Special prestige and authority should be attributed to the 
works of men who have taught in the Roman Pontifical Univer- 
sities and have served in various capacities on the Roman Con- 
gregations. In this light the works of Gasparri, Cappello, Ver- 
meersch-Creusen, and Chelodi-Ciprotti deserve special consider- 
ation. 

C. Doctoral dissertations from The Catholic University of 
America offer a compact review of the history and literature on the 
various capita nullitatis in which briefs and sentences are required. 
The authors of these dissertations are, of course, young canonists 
without established authority and their personal opinions do not 
carry a great deal of extrinsic weight. However, a good dissertation 
on a given caput will be an invaluable guide to all the material with 
which Advocates, Defenders, and Judges should be familiar in the 
preparation of briefs and sentences. Doctoral dissertations will be 
cited under the various capita listed in Sections XI and XII of this 
paper. 

D. Canon law and theology periodicals frequently carry articles 
which are important to priests engaged in Tribunal work. The chief 
value of Father Ramstein’s A Manual of Canon Law is the fact 
that he lists these articles in the bibliography of each section of 
his brief commentary on the canons. 
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X. COMMENTARIES ON THE Provida, FORMULARIES 


A. Perhaps the most satisfactory commentary on the Provida is 
Torre’s Processus Matrimonialis. Besides the commentary on each 
article of the Instruction, it contains: an interesting study of the 
relationship of the Provida to the canons of the Code (pp. 2-4); 
the complete text of the three allocutions of Pius XII to the mem- 
bers of the Rota (179-191), which were originally given in Italian 
but are submitted by Torre in the Latin translation of Father 
Sebastianus Tromp, S.J.; a complete formulary for marriage cases 
(199-230) ; the complete text of a model case in Latin (231-289) ; 
the texts of three Rota decisions de impotentia viri praesertim ex 
absentia veri seminis (290-312) ; a listing of all Rota decisions that 
have to do with this particular point (313); cross references be- 
tween the Articles of the Provida and the canons of the Code (319- 
321); and a listing of the decisions of the Pontifical Commission for 
the Authentic Interpretation of the Code as these affect the Articles 
of the Provida (322). The volume is equipped with an excellent 
index. The model brief of the Advocate (255-259), brief of the 
Defender (260-262), response of the Advocate to the Defender 
(262-263), and the sentence (264-268) are particularly pertinent to 
the purpose of this paper. 

B. Father Doheny’s Practical Manual for Marriage Cases con- 
tains the complete text of the Provida and all the essential formulae, 
but it does not contain a sample of the briefs or sentence. 

C. Chatham-Boudreaux, Marriage Case Manual, contains: an 
analysis of the various types of processes (4-6); a summary of the 
duties of the various members of the diocesan Tribunal (7-9); 
general formulae (16-29); formulae for Defect of Form cases (29- 
48), Ligamen cases (49-70), Pauline Privilege cases (71-88), Favor 
of the Faith cases (89-122), and formal cases (123-160). The 
sample briefs prepared by Monsignor Raymond Wegmann are of 
particular note to the purposes of this paper (151-160). 


XI. Capita Suspsect To ForMAL TRIAL 


It may be helpful to those who must prepare briefs and sentences 
to list the capita under which marriage cases are judged. In this 
section, the capita subject to formal adjudication are listed together 
with pertinent canons, doctoral dissertations, and a few other 
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references.2_ Each caput must of course be studied in the light of 
all the sources mentioned in the preceding sections of this paper. 
Canons 1576 and 1892 have reference to the Collegiate Tribunal. 

(1) Defectus Aetatis: canons 1067 and 34, §3, n. 1°. Com- 
missio Pontificia, December 6, 1943; 2? O’Dea, The Impediment of 
Nonage (C.U.A., 1944). 

(2) Impotentia: canon 1068. Quinn, “ Rotal Jurisprudence with 
Regard to Functional Impotence in the Male” (C.U.A., for limited 
distribution, 1956); Harrington, “ The Impediment of Impotency 
and the Notion of Male Impotency,” THE Jurist, Vol. XIX, Part I 
(January, 1959), pp. 29-66, Part II (April, 1959), pp. 187-211, Part 
III (July, 1959), pp. 309-351; Torre, Processus Matrimonialis, pp. 
290-315. 

(3) Defectus Cautionum in Casibus de Disparitate Cultus: 
canon 1070-1071; 1061, §1, n. 2°. Boyle, The Juridic Effects of 
Moral Certitude on Pre-Nuptial Guarantees (C.U.A., 1942); 
Schenk, The Matrimonial Impediments of Mixed Religion and 
Disparity of Cult (C.U.A., 1929); Kelly, “Insincere Cautiones in 
the Light of Recent Rota Decisions,’ THe Jurist, XIII (January, 
1953), 33-56; Allen, “Insincerity of the Cautiones—Disparity of 
Worship,” THe Jurist, XVI (January, 1956), 59-86. 

(4) Raptus: canon 1074. Fair, The Impediment of Abduction 
(C.U.A., 1944). 

(5) Crimen: canon 1075. Donohue, The Impediment of Crime 
(C.U.A., 1931). 

(6) Publica Honestas: canon 1078. Gallagher, The Matrimonial 
Impediment of Public Propriety (C.U.A., 1952). 

(7) Cognatio Legalis: canon 1080. 

(8) Simulatio Totalis: canons 1081, 1084-1086. Courtemanche, 
The Total Simulation of Matrimonial Consent (C.U.A., 1950). 

(9) Stmulatto Partialis contra Bonum Sacramenti: canons 1086, 
§ 2; 1013 § 2; 1110; 1111; 1084; 1085; 1086, § 1. 

(10) Simulatio Partialis contra Bonum Fidei: canons 1086, § 2; 
1013, § 2; 1081, §2; 1110; 1084; 1085; 1086, § 2. 

21In these lists and in the bibliography “C.U.A.” refers to the Canon Law 


Studies of The Catholic University of America, published at Washington, 
D. C., by the University or by The Catholic University of America Press. 


22 AAS, XXXVI (1944), 94; CLD, III, 645-646. 
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(11) Simulatio Partialis contra Bonum Prolis: canons 1086, § 2; 
1013, § 1; 1081, § 2; 1111; 1084; 1085; 1086. Griese, The Marriage 
Contract and the Procreation of Offspring (C.U.A., 1946). 

(12) Vis et Metus: canon 1087. Sangmeister, Force and Fear as 
Precluding Matrimonial Consent (C.U.A., 1932); Chatham, Force 
and Fear as Invalidating Marriage: The Element of Injustice 
(C.U.A., 1950) ; Chatham, “ Force and Fear Invalidating Marriage: 
Rota Decisions 1940-1946,” THe Jurist, XVIII (January, 1958), 
39-78. 

(13) Conditio Illicita de Futuro: canon 1092, n. 2°. Timlin, 
Conditional Matrimonial Consent (C.U.A., 1934). 

(14) Conditio de Praeterito vel Praesenti non Impleta: canon 
1092, n. 4°. Timlin, op. cit. under (13). 

(15) Ignorantia: canons 1082; 88, § 2. Smith, Ignorance Affect- 
ing Matrimonial Consent (C.U.A., 1950). 

(16) Error Substantialis, Error Ipsius Personae: canon 1083, § 1. 
Rimlinger, Error Invalidating Matrimonial Consent (C.U.A., 1932). 

(17) Error Redundans in Errorem Personae: canon 1083, § 2, n. 
1°. Cf. Rimlinger, op. cit. under (16). 

(18) Error Conditionis: canon 1083, § 2, n. 2°. Cf. Rimlinger, 
op. cit. under (16). 

(19) Amentia, Ebrietas: canons 1081, $1; 1082. Pius XII, 
Allocutio ad Rotam, October 3, 1941; ** Gasparri, De Matrimonio, 
II, nn. 785-787; McGowan, “ Fundamentals of Psychiatry in Rela- 
tion to the Ecclesiastical Tribunal,” Tue Jurist, XVI (July, 1956), 
pp. 251-266; Hayes, “ Mental Disease and the Ecclesiastical 
Courts,” THE Jurist, XVI (July, 1956), 267-284. Pope Pius XII 
in the allocution cited above praises the Rota for its use of modern 
psychology and psychiatry. 


XII. Capita Nor Sussect TO ForMAL TRIAL 


Kennedy, The Special Matrimonial Process in Cases of Evident 
Nullity (C.U.A., 1935) ; and again we mention Ramstein, A Manual 
of Canon Law, because of its listing of articles from canon law and 
theology journals. 

(1) Defect of Form: canons 1094-1099. Effective January 1, 
1949, the clause beginning “ ab acatholicis nati” was stricken from 





*3 AAS, XXXIII (1941), 421-426; Torre, Processus Matrimonialis, p. 180. 
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canon 1099, § 2, by Pope Pius XII.** Carberry, The Juridical Form 
of Marriage (C.U.A., 1934); Fus, The Extraordinary Form of 
Marriage According to Canon 1098 (C.U.A., 1954); Boudreaux, 
The “ab acatholicis nati” of Canon 1099, §2 (C.U.A., 1947); 
Chatham, “ Evolution of the Juridical Form of Marriage in the 
Latin Rite,’ Tue Jurist, XVI (July, 1956), 298-309; Chatham- 
Boudreaux, Manual, pp. 29-48. 

(2) Mors praesumpta: Cases of presumed death may be settled 
by the Ordinary on the basis of presumptions, according to the 
tenor of the instruction of the Holy Office of May 13, 1868. 
Bouscaren-Ellis, Canon Law: A Text and Commentary, pp. 474- 
475; Rice, Proof of Death in Prenuptial Investigations (C.U.A., 
1940). 

(3) Disparitas Cultus: canons 1070 and 1990. It is to be noted 
that Catholics of Eastern Rites, Orthodox Christians, and the ab 
acatholicis nati of canon 1099, § 2, even prior to the elimination of 
this clause on January 1, 1949, are all bound by the impediment of 
disparity of cult. Schenk, The Matrimonial Impediments of Mixed 
Religion and Disparity of Cult (C.U.A., 1929). 

(4) Ligamen: canons 1069 and 1990. Chatham-Boudreaux, 
Manual, pp. 49-70, and, when applicable, the references given above 
under mors praesumpta. 

(5) Ordo: canons 1072 and 1990. 

(6) Vota Solemnia: canons 1073; 1058; 1308, § 2; and 1990. 

(7) Consanguinitas: canons 1076; 97; 1042, § 2; 1052; 1054; and 
1990. Wahl, The Matrimonial Impediments of Consanguinity and 
Affinity (C.U.A., 1934). 

(8) Affinitas: canons 1077; 97; 1042, § 2; 1052; 1054; and 1990. 
Wahl, op. cit. under (7). 

(9) Cognatio Spiritualis: canons 1079; 768; 1042, § 2; 1054; and 
1990. 

(10) Privilegium Paulinum: canons 1120-1124; 1126. Gregory, 
The Pauline Privilege (C.U.A., 1931); Woeber, The Interpellations 
(C.U.A., 1942); Sego, Dispensation from the Interpellations 
(C.U.A., 1951) ; Chatham-Boudreaux, Manual, pp. 71-88. 

(11) Dissolutio in Favorem Fidei: canons 1125 and 1127. This 


24 Motu proprio, August 1, 1948—AAS, XL (1948), 305; CLD, III, 165. 
25 Gasparri-Serédi, Fontes, n. 1002. 
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type of case is processed by the Ordinary according to a special in- 
struction. Chatham-Boudreaux, Manual, pp. 89-122; Burton, A 
Commentary on Canon 1125 (C.U.A., 1940); Kearney, The Prin- 
ciples of Canon 1127 (C.U.A., 1942). 

(12) Ratum non-Consummatum: canons 1119; 249; 1962; 1963; 
1966-1969; 1973; 1975-1981; 1985; processed according to the in- 
struction of the Sacred Congregation of Sacraments Catholica 
Doctrina, of May 7, 1923.°¢ 

Other documents of the Holy See pertinent to Ratwm cases are: 
Normae ... ad praecavendam dolosam personarum substitutionem, 
S. Cong. Sac., March 27, 1929 (AAS, XXI [1929], 490; CLD, I, 792 
sq.); declaration of the competency of the Holy Office if either 
party is not a Catholic, made by the Holy Office on January 27, 
1928; 27 competency of local Tribunals to process cases without 
prior permission of Holy See when non-consummation emerges in- 
cidental to a nullity charge which is not proved, S.C.Sac., May 7, 
1923;?8 competency of Sacred Congregation for the Oriental 
Church in cases involving person of Oriental Rite, 8. C. Orient., 
June 10, 1935; *® rules of modesty to be observed in the physical 
inspection and questioning of women, Holy Office, June 12, 1942.%° 


XIII. REMANDING INFORMAL CASE TO COLLEGIATE TRIBUNAL 


It sometimes happens that after all available evidence has been 
gathered in a Defect of Form case or an informal case processed 
under the provisions of canon 1990, that a degree of certitude 
beyond every shadow of a reasonable doubt cannot be reached.*? 
In such instances, one judge, normally the Ordinary, may not render 
a sentence for the nullity of the marriage. At this point such cases 
are all too frequently allowed to linger undecided in the files of the 
Tribunal. This is an abuse. Such cases should be remanded to the 


26 AAS, XV (1923), 389; CLD, I, 764 sq. 

27 AAS, XX (1928), 75; CLD, I, 762. 

28 AAS, XV (1923), 389; CLD, I, 764. 

29 AAS, XXVII (1935), 333; CLD, II, 540. 

80 AAS, XXXIV (1942), 200; CLD, II, 549-551. 


31 A. Cicognani, Circular Letter from the Apostolic Delegate to the Bishops 
of the United States, No. 27/46, June 10, 1948; Chatham-Boudreaux, Manual, 
p. 54, 
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Collegiate Tribunal for settlement.*? The turnus of judges should 
be set up; an advocate canonically appointed for the pars actriz; 
the contestatio litis should be formally instituted; the Collegiate 
Tribunal, by decree, should accept the acta prepared under canon 
1990; if necessary the acta should be supplemented by any addi- 
tional proofs that seem reasonable; the case should be concluded; 
the advocate and Defender of the Bond should write their briefs; 
and the Collegiate Tribunal should issue a definitive sentence, sub- 
ject to the usual appeals provided in the Code of Canon Law. 

Cases of this kind can often be settled without any further 
evidence being obtained, since a Collegiate Tribunal may have 
moral certitude ** in a case in which the evidence would not justify 
a settlement by administrative decree, or by judicial sentence under 
the provisions of canon 1990. It should be noted too, that the pars 
actrix or the Defender of the Bond may appeal against a decision 
rendered in informal proceedings by the Ordinary. Such appeal is 
taken to the Ordinary of the Tribunal of second instance who may 
either settle the case informally or remand the case to the Tribunal 
of origin to be tried in first instance by a Collegiate Tribunal, sub- 
ject to the usual appeals of formal cases.** 


XIV. Conclusion 


The experienced tribunal canonist will find nothing in this paper 
that he did not already know. One might hope, however, that these 
notes may be helpful to some who are coming to grips for the first 
time with the problems of tribunal work, especially in the prepara- 
tion of briefs and sentences. 


JosiaH G. CHatTHaM, J.C.D. 
JACKSON, MISSISSIPPI 
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CONGENITAL IMPOTENCY MODIFIED BY 
TESTOSTERONE 


A marriage case recently appealed to the Tribunal of Saint Paul 
provides an instructive illustration of the ever increasing difficulty 
in defining the impediment of impotence. The case had received an 
affirmative sentence in first instance. 

The patient suffered from cryptorchidism. It was first diagnosed 
at the age of 4, and the physician assured the boy’s parents that 
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“the condition would take care of itself.” It did not. On applica- 
tion for the Armed Forces at the age of 19, the patient was rejected, 
and advised to seek treatment for his condition. Three years later, 
he did so. He was seen by the head of the Department of Urology 
of a large state-university medical school, and placed on a 2-year 
course of steady dosages of testosterone—75 mgm. intramuscularly 
thrice weekly. Secondary sexual characteristics apparently devel- 
oped satisfactorily, but there was still no descent of the gonads. 
An exploratory abdominal operation, described briefly in the case 
by the surgeon himself, found absolutely no evidence of testicular 
tissue. The hormone therapy was continued—with continued bene- 
ficial results. 

Three years after the operation, the patient was married in the 
Catholic Church. There is evidence that he sincerely considered 
himself at the time to be only sterile, and furthermore that he was 
unaware of the findings of the exploratory examination and surgery. 
Testimony of the parties, which seems credible, indicated that there 
were sexual relations: the patient was capable of erection and ejacu- 
lation, and while the wife admitted to difficulty in these relations 
and lack of full satisfaction, she admitted by implication to at least 
some satisfaction. The union ended in separation four and a half 
years after the beginning of common marital life; sexual maladjust- 
ment was mentioned as at least one of the contributing factors. 

No reference was found in the evidence to the condition of the 
prostatic and Cowper’s tissue (likely well outside the field of the 
exploratory operation). The Appeal Court held to the traditional 
viewpoint formulated by Pope Sixtus V and followed by Gasparri 
et al., and handed down a confirmatory decision: constare de nulli- 
tate in casu, on the grounds of antecedent and permanent impotence. 
But the patient exhibits a startling illustration of the principles 
underlying the modern opinion in this matter described by Harring- 
tion (THE Jurist, XIX [1959], 309-351, 465-497). Synthetic-hor- 
monal therapy had brought this individual to a condition which 
presumably could be distinguished from that of the canonically 
potent man only by microscopic techniques—and this in a surgically 
certified and almost certainly congenital eunuch. There were, pre- 
dictably, no children. 


ELLSWORTH KNEAL 
Sr. Paut, MINNESOTA 
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BLAISE DUBALLET—A BIOGRAPHICAL NOTE * 


Blaise Duballet was born at Franchesse in the Department of 
Allier, France, on February 5, 1847. He was ordained a priest at 
Moulins on June 29, 1870, and served in that diocese for a number 
of years. His first appointment was that of parochial vicar at 
Beaune, where he became pastor the same year. 

In 1881 Duballet went to Rome as chaplain of 8. Luigi dei Fran- 
cesi. He returned to his diocese in 1888, where he served as pastor 
of Trezettes. Duballet gave up pastoral work in 1889 to devote 
himself entirely to the publication of Journal du droit canon et de 
la jurisprudence canonique. He returned to parochial work in 1898 
as pastor of Limoise. 

On May 7, 1902, he became incardinated into the diocese of 
Evreux and was appointed pastor of Pullay. After ten years he 
was transferred on March 1, 1913, to the church of St. Etienne du 
Vauvray. It was while there that he revised the synodal statutes 
promulgated in 1924 under the title Syndicat ecclésiastique de Dio- 
cése d’Evreux. On January 25, 1927, he was named an honorary 
canon. He died on September 11, 1931. 

Among Duballet’s published works are Traité des paroisses et des 
curés (1900); La famille, l’église, état dans l'éducation (1910); 
and, in collaboration with R. Bassibey, Cours complet de droit 
canonique et de jurisprudence canonico-civile (1896). 


* Much of this information was supplied by the curia of the Diocese of 
Evreux and, since it is otherwise difficult to obtain, is reproduced here, through 
the kindness of the Reverend John H. Hackett, J.C.D., of the Diocese of Fall 
River. 
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CANONICAL 


PREFACES OF ADVENT AND OF THE 
BLESSED SACRAMENT 


The Congregation of Sacred Rites on March 3, 1959, extended to 
all the dioceses of Belgium the permission to use two additional 
prefaces, not found in the Roman Missal but already conceded to 
the diocese of Liége and to France. One is the preface for Advent, 
chanted or recited in all Masses during that season which do not 
have a proper preface; the second is the preface of the Blessed 
Sacrament, for the feast of Corpus Christi and for votive Masses of 
the Blessed Sacrament. 


* * * * * 


SAINT LAWRENCE OF BRINDISI 


By Apostolic Letter of May 19, 1959, Pope John XXIII named 
Saint Lawrence of Brindisi a Doctor of the Church, and ordered that 
his feast be celebrated on July 21, the day before the saint’s dies 
natalis. 

By decree of July 8, 1959, the Congregation of Sacred Rites ap- 
proved a proper collect for the Mass and Office of this feast, together 
with proper lessons for the second nocturn. The remainder of the 
Mass and Office is from the Common; the feast is of double rite. 


* * * * * 


INDULGENCED PRAYER 


On June 5, 1959, the Sacred Apostolic Penitentiary, Office of In- 
dulgences, published a prayer for drivers of automobiles, composed 
by Pope John XXIII, to which the Supreme Pontiff attached a par- 
tial indulgence of three years. 


& * 
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DISSOLUTION OF MARRIAGE * 


In a matrimonial case presented to the Supreme Sacred Congre- 
gation of the Holy Office by the Bishop of Alexandria, the petitioner 
was a recently baptized Presbyterian. In 1925 he had contracted 
marriage, while unbaptized, with an unbaptized woman. A civil 
divorce was obtained in 1937 and the petitioner, still unbaptized, 
attempted marriage with a Catholic. The unbaptized spouse was 
unwilling to become a Catholic, although he understood that his first 
marriage would then be dissoluble through use of the Pauline Privi- 
lege. Finally, in 1958, he received baptism in the Presbyterian 
Church. 

The Holy Father was asked to dissolve the natural bond of the 
marriage contracted in infidelity, in favor of the faith of the Cath- 
olic with whom the Protestant petitioner had attempted marriage. 
An affirmative answer was given by the Holy Office to the dubium: 


An consilium praestandum sit SSmo pro dissolutione, in favorem fidei, 
matrimonii, de quo supra, ut orator ..., praevia dispensatione ab im- 
pedimento mixtae religionis et, ad cautelam, disparitatis cultus, coram 
Ecclesia valide et licite novas nuptias inire valeat cum catholica cui 
imponenda erit congrua poenitentia. 


The favor was granted by Pope John XXIII on April 29, 1959. 


* * * * * 


IMPEDIMENT OF CRIMEN + 


Asking for guidance in the processing of matrimonial cases intro- 
duced on the grounds of crimen, the Most Reverend William E. 
Cousins, while Bishop of Peoria, submitted two questions to the 
Holy Office with the following explanation: 


The dubia arise out of the widespread acceptance by non-Catholics in 
the United States of the idea that a civil divorce actually dissolves the 
marriage bond and leaves the parties free to remarry without sin. 
This conviction is unfortunately often shared by Catholics when the 
marriage concerned had involved two non-Catholics, and especially if 


* This response is printed with the kind permission of the Most Reverend 
Charles P. Greco, Bishop of Alexandria, and was submitted by the Reverend 
Alphonse Rigouts, C.I.C.M. 


+ This response of the Holy Office appears through the kindness of the Rev- 
erend Clarence J. Hettinger, J.C.L., Officialis of the Diocese of Peoria. 
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that marriage had taken place before a civil magistrate rather than a 
minister. It therefore sometimes happens that it does not occur to a 
Catholic influenced by this error that he is guilty of adultery when 
he attempts and consummates a civil marriage with a divorced non- 
Catholic. 


In its reply to the first question, the Holy Office conceded that a 
divorced infidel who thought in good faith that her previous mar- 
riage had been dissolved by civil divorce would not commit formal 
adultery by attempting and consummating marriage with a Catholic: 


Utrum infidelis divortiata, qua bona fide putat suum matrimonium 
fuisse dissolutum civili divortio, et attentat et consummat matri- 
monium cum catholico, tamen indirecte contrahat impedimentum 
criminis secunda figura, non obstante illius bona fide cirea dissolu- 
tionem matrimonii praevii. 

NEGATIVE, deficiente adulterio utrinque formali in casu. 


Similarly, the Holy Office admitted the possibility that a Catholic 
might be excused from formal adultery by a bona fide belief that 
civil divorce is valid for non-Catholies: 


Utrum catholicus, vivens in regione ubi multi catholici putant civile 
divortium valere pro acatholicis et solvere matrimoniale vinculum, qui 
committit adulterium cum infideli divortiata et promittit vel attentat 
matrimonium cum ea, possit esse in bona fide circa dissolutionem 
vinculi, ita ut sit excusatus a formali adulterio ad mentem canonis 
1075, n. 1°. 

AFFIRMATIVE, seu dari posse bonam fidem, quae in casu excuset ab 
utrinque formali adulterio, de quo in canone 1075, n. 1°. 


* oe a * * 
NEW INDULGENCES 


(1) On July 18, 1959, His Holiness, Pope John XXIII, abrogated 
the indulgences attached to the “ Act of Dedication of the Human 
Race,” as given in the Enchiridion Indulgentiarum (ed. 1952) under 
n. 271. A revised form of the prayer was published in the Acta 
Apostolicae Sedis, omitting the direct references to the Jews, Mo- 
hammedans, ete., and the following new indulgences were granted 
by the Holy Father: 
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(a) a partial indulgence of 5 years for the devout recitation of 
the prayer; 

(b) a plenary indulgence for the daily recitation of the prayer 
for a month, with conditions of confession, Communion, and visit; 

(c) for the faithful who are present on the feast of Christ the 
King in any church or oratory (including semipublic oratories for 
those legitimately using them) for the act of dedication of the 
human race to the Sacred Heart, according to the formula given, 
together with the Litany of the Sacred Heart, recited before the 
Blessed Sacrament solemnly exposed: a partial indulgence of seven 
years; a plenary indulgence if in addition they go to confession and 
receive holy Communion. 


(2) The Sacred Penitentiary, Office of Indulgences, also pub- 
lished, on August 13, 1959, a prayer in three parts to be recited by 
the students of seminaries for their parents. The prayer was com- 
posed by the Sacred Congregation for Seminaries and Universities, 
and the following indulgences were attached to it by Pope John 
XXIII: a partial indulgence for the recitation of the prayer by 
seminarians; a plenary indulgence, under the usual conditions, if it 
is recited daily for an entire month. 

(3) On the same day, an additional indulgence was announced by 
the Sacred Penitentiary for the practice of the Holy Hour in honor 
of the passion and death of our Lord and in meditation upon the 
Holy Eucharist: 


To the faithful who, in any church or public or (for those legitimately 
using it) semipublic oratory, privately perform the pious exercise com- 
monly called the “ Holy Hour” for an entire hour, in veneration of the 
Passion and Death of our Lord Jesus Christ and in meditation upon and 
in honor of the burning love by which He instituted the Holy Eucha- 
rist, in addition to the partial indulgence of ten years (cf. Enchiridion 
Indulgentiarum, ed. 1952, n. 168), a plenary indulgence is granted, 
provided that, having confessed their sins and received holy Com- 
munion, they offer prayers according to the intention of the Supreme 
Pontiff. 


FREDERICK R. McManus 

















DECREES AND DECISIONS 


CIVIL 


PRAYER IN PUBLIC SCHOOLS 


Following the famous case of Zorach v. Clauson, the New York 
Supreme Court has decreed that the use of prayer in a public school 
is constitutional. The Court did object to the form of prayer which 
was used and indicated that some modifications in the form would 
be required. Engel v. Vitale, decided August 24, 1959. 

The federal courts have taken a more strict interpretation of the 
First Amendment. A three-judge federal court in a city in Eastern 
Pennsylvania has declared unconstitutional a Pennsylvania statute 
requiring Bible reading and the recitation of the Lord’s Prayer in 
the public schools. Shempp v. Abington Township School District, 
decided September 16, 1959. 


* * * * * 


BASTARDY CASES 


The Pennsylvania Superior Court has upset a bastardy conviction 
in a case where the jury ignored evidence that blood tests proved 
that the defendant could not be the father of the illegitimate child. 
The Court held that, although the blood tests were the results of the 
opinions of medical doctors and thus expert testimony, such tests 
were matters about which the experts cannot disagree. Common- 
wealth v. Coyle, decided September 16, 1959. 


* * * * * 


RIGHT OF PRIVACY 


Although the item which is treated in a newspaper is privileged, 
it can be presented in such a way as to constitute an invasion of the 
right of privacy. The Pennsylvania Superior Court has ruled that 
such a decision is for the jury. Aquino v. Bulletin Company, de- 
cided September 16, 1959. 


+ 
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SLANDER 


The New York Supreme Court, New York County, has held that 
no individual in a group has an action for slander when the defama- 
tory words are spoken of “one of you.” The Court dismissed a 
slander suit by one of three employees who were part of the group 
to which such a remark had been made by a company officer. If 
the language had accused all who were in the group, then there 
would have been slander. Cohn v. Brecher, decided October 16, 
1959. 


* & * + * 


NON-SECTARIAN CHAPEL 


The Oklahoma Supreme Court has approved the expenditure of 
public funds to build a non-sectarian chapel. In approving this ex- 
penditure the Court found no violation of the First Amendment in 
regard to separation of church and state. The Court said: “ Ours is 
a Christian nation holding the Almighty God in dutiful reverence 
. .. It is so noted in our Declaration of Independence and in the 
constitution of every state in the Union.” State v. Williamson, de- 
cided October 27, 1959. 


* * * * * 


GIFT FOR SEGREGATED PLAYGROUND 


Testatrix left a gift to the City of Detroit for the establishment 
of a playground for white children. The lower court held the gift 
was invalid and ordered the bequest to be turned over to the testa- 
trix’s heirs. Upon appeal the Michigan Supreme Court split four 
and four. Since the Court could come to no decision, the decision of 
the lower court will stand. La Fond v. Detroit, decided October 12, 
1959. 


JoHN J. McGratH 














Book Reviews 


DE MATRIMONIO RATO ET NON CONSUMMATO by Jo- 
sephus Casoria. Roma: Catholic Book Agency, 1959. Pp. xxii- 
404. 


The subtitle of this volume (“ The Doctrine and the Practice of 
the Canonical Process of Dispensation”’) clearly indicates its. gen- 
eral topic and twofold division. It shows also, at a glance, the 
range and vastness of the author’s undertaking. Indeed, an ade- 
quate treatment of this intricate subject from both the theoretical 
and practical point of view would have taxed the forces of even the 
best canonists. It is the opinion of this reviewer that Msgr. Casoria 
fulfilled his task eminently well and that his monograph will be wel- 
comed by bishops, ecclesiastical judges, defenders of the bond, pas- 
tors, confessors, teachers, and students of canon law. 

A General Introduction (pp. 1-11) deals with the indissolubility 
(both intrinseca and eztrinseca) of a Christian marriage that has 
been consummated and with the dissolubility (extrinseca) of a 
Christian marriage that has remained non-consummated. Part One 
(pp. 13-85) considers the doctrinal aspects of the papal dispensation 
super rato et non consummato: (1) the historial evolution of its 
canonical theory; (2) the various stands taken by theologians on 
the papal power to grant such dispensation; (3) the juridical no- 
tions of “ marriage ” and “ dispensation ” in general; (4) the nature 
of a dispensation and of the papal power to dispense in cases of a 
ratified and non-consummated marriage; (5) the difference between 
this dispensation and the declaration of nullity and the separation 
of consorts. Part Two (pp. 87-233) includes thirty chapters in 
which the entire procedure to be followed in the canonical adminis- 
trative process is explained in all conceivable details, from the first 
step (the preparation and presentation of the libellus) to the last 
(the entry of the record of the granted dispensation in the parochial 
registers). This is done through a commentary on the Regulae of 
May 7, 1923, that is painstakingly exact, sharp, and careful. This 
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part is a worthy complement of the justly famous commentary on 
the Regulae written by Msgr. Doheny in his Canonical Procedure 
in Matrimonial Cases, Vol. II, pp. 189-496. Part Three (pp. 235- 
399) contains the full text of the essential documents issued on the 
matter by the Holy Office, the S.C. of Sacraments and the S.C. for 
the Oriental Church from 1923 to 1953. 

To the composition of this work Msgr. Casoria has brought quali- 
fications seldom matched: an impressive educational background, 
which culminated in four doctoral degrees, and an exceptional ex- 
perience and training in the Roman Curia where, for more than 
twenty years, he was assigned to the very office charged with cases 
of ratified and non-consummated marriage. He was recently ap- 
pointed Undersecretary of the S. C. of Sacraments. There could be 
no doubt about the truth of his statement: ‘‘ Imperceptibly, through 
the daily work of so many years, we were able to acquire notions 
concerning the marriage ratum et non consummatum that we could 
not find in any published work.” 

The style of the book might seem somewhat redundant, at least 
some of the time, but it is a Latin not lacking elegance and con- 
sistently clear and easy to grasp. 

The volume opens with an adequate bibliography and ends with a 
rather succinct table of contents. Unfortunately, no general index 
is included. Perhaps the author might consider adding it to the 
next printing. 

JoHn A. Asso 





DER BANN IN DER URKIRCHE, Eine rechtsgeschichliche Un- 
tersuchung, by Walter Doskocil. Miinchener Theologische Stu- 
dien. III Kanonistische Abteilung, 11 Band. Miinchen: Kom- 
missionsverlag Karl Zink, 1958. Pp. xv—220. 


In this volume the author sets forth the concept of excommunica- 
tion as understood and practiced in the primitive Church, that is, 
how excommunication is seen in the light of the New Testament 
and the Apostolic Fathers and in that historical background. 

The beginning of the practice of excommunication in the Church 
is to be found among the first Christians, received into the Church 
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from a Jewish or pagan environment. As converts to Christianity 
they brought with them religious, social, and cultural traditions. 
The author therefore considers first the background of the institute 
of excommunication among the Arabs, Assyrians, Greeks, and 
Romans, and in the Old Testament and rabbinical traditions. It 
is to be noted that in the time of Christ and of the establishment 
of the first Christian communities the concept of expulsion from 
the Jewish synagogue had not yet been completely developed (p. 
25). This treatment constitutes the first part of Dr. Doskocil’s 
book. 

Part II deals with the institute in the New Testament. Passing 
over the exegetical problems, for the solution of which the author 
chooses from the competent authorities, we may mention the 
canonical aspects, of immediate interest to us. The author con- 
siders, to the extent that these are found in the New Testament, the 
basie elements for the development of the concept of excommunica- 
tion. 

In the synoptics (especially Matt. 18: 15-18) Christ is not pre- 
sented as intending to establish the formal, juridic institution of 
excommunication. His aim is rather to set up an ethical require- 
ment for the conversion of the brethren from their sinful life (p. 37). 
The juridic institute is more evident in the Gospel of St. John, 
where a greater influence of the Jewish practice of expulsion from 
the synagogue is seen, especially if we take into consideration the 
use (in John 9:22; 14:42; 16:2) of the formal term for this rejec- 
tion, droowadywyos (p. 41). 

During the apostolic period, anathema and expulsion from the 
Christian community were the constitutive elements of ecclesiastical 
excommunication (p. 199). In the Acts of the Apostles the Jewish 
anathema still remains in effect as the form of the disciplinary 
measures to be taken against the sinful members of the community: 
in the case of Ananias and Sapphira (Acts 5:1-11), and of Simon 
the Magician (Acts 8:18-24) (pp. 46-52). Among the epistles, 
which are all considered by the author, it is I Corinthians (5:1-13) 
which certainly adds greatest weight to the evolution of the insti- 
tute (p. 59). Finally, in the Apocalypse (1:20; 2:1), if the seven 
lamp-stands are taken as representing the seven Christian com- 
munities in the Middle East, then one of them, separated from 
union with Christ, is also separated from union with the other com- 
munities (p. 112). 
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Part III of the work is an examination of the Apostolic Fathers 
for the concept of excommunication. In these writings the rejection 
from the community of the brethren, looked upon as a legal punish- 
ment, acquires greater significance and a more stable form (p. 199). 
The author’s method is to give a brief description of the work of 
the Father in question, with a consideration of its authenticity, 
and then explain the particular treatment of excommunication. In 
this way the author investigates the following: 

The Didache teaches that all bonds, even the sacramental- 
eucharistic, are severed between the Christian community and pub- 
lic sinners (p. 118). The Epistle of Barnabas also has some ele- 
ments which imply the progressive evolution of ecclesiastical 
excommunication: exomologesis, admonition of sinners, severance 
from sinners (p. 124). Similar elements are found in other works, 
such as I Clement (p. 128), the letters of Ignatius (p. 133), II 
Clement (p. 143), and the Epistola Apostolorum (p. 150). 

A clearer expression of the institute, however, is found in the 
letter of Polycarp to the Philippians and in the Pastor Hermas. 
In the former the priest Valens in considered as excluded from the 
community on account of his crimes and “ tamquam inter gentes 
indicabitur ” (11, 2; cf. Matt. 18:17—éorep 6 vids) (p. 141). In 
the Pastor Hermas where the allegory of the tower is related (Vis. 
III, 5, 5; 7, 5), the stones rejected from the tower and again re- 
placed, after penance, signify excommunication and reconciliation 
(p. 176). The same is true of other allegories (Sim. VIII-IX). 
Even more clearly this work (Mand. IV, 1, 4-11) states the general 
rule in the case of matrimonial infidelity with the requirement that 
the relationship of Christians with the persistent sinner be inter- 
rupted (p. 180). 

Dr. Doskocil’s work is concluded with a precise and very helpful 
synthesis (Zusammenfassung), together with useful indices. Stu- 
dents dealing with the institute of excommunication will find in this 
volume a solid and lucid exposition of a difficult problem, namely, 
the basic elements for the evolution of the concept of excommunica- 
tion in the Church. 


Me tetius M. Wosnar, O.8S.B.M. 
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MARRIAGE CASE MANUAL, A Formulary, with Summaries of 
Substantive Law, the Law on Procedure, and Policies, by Josiah 
G. Chatham and Warren L. Boudreaux. Second Edition revised 
by Raymond A. Wegmann. New Orleans: Conference of Chan- 
cery and Tribunal Officials of the Province of New Orleans, 1958. 
Pp. 160. Paper. 


This is an extremely practical and useful compilation which, as 
its title indicates, goes beyond the forms and documents used in 
matrimonial processes and provides brief summaries of the canon 
law related to such cases. Without pretending to offer a complete 
procedural manual, the authors have successfully summarized the 
necessary information in a way that will be convenient for the 
actual “ practitioners ” in this field. 

The plan followed is to devote a section or chapter to each kind 
of case. First a special index to the section is given, with a brief 
explanation of each form or document; this index helps also to sum- 
marize the procedure and is carefully prepared. Next a treatment 
of the matrimonial law is given, including the substantive law of the 
Code on the particular cases for which the process is employed, 
notes or explanations of the various steps of the procedure, and in- 
formation on the various policies (where applicable) which may be 
adopted by the individual tribunals or chanceries. Finally the forms 
themselves are given at length. 

After an introductory section, which gives general forms and in- 
formation—including a valuable “ preliminary interview ” form, the 
sections of the formulary deal with defect of form cases, ligamen 
eases, Pauline Privilege cases, favor of the faith cases, and formal 
cases. It is regrettable that no specimen sentence is given in the 
ordinary or formal procedure, nor are forms provided for the ratum 
process; perhaps these, together with a bibliography, will be added 
to future editions. Similarly, a complete listing of forms in the gen- 
eral table of contents would be useful in addition to the excellent 
special index at the head of each section. 

The Marriage Case Manual is a mimeographed volume, with 
legal size pages suitable for the forms which it contains. It is obvi- 
ous that a great deal of experience has gone into its preparation, for 
example, in the suggestion that questionnaires in the Pauline Privi- 
lege case should always be planned for use in the procedure in 
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favorem fidei, to avoid unnecessary requestioning if the Pauline 
Privilege case fails; or in the drawing up of the citation to be ad- 
dressed to witnesses. One may question, however, the assurance of 
secrecy of testimony given to witnesses in formal cases, since their 
testimony will be revealed to the parties at the publicatio processus 
(p. 141); and it is not clear what the authors mean by the possi- 
bility of the “ forfeiting the right to use the Pauline Privilege ” if 
the convert from infidelity attempts a civil marriage (p. 75). 

The vigorous Conference of Chancery and Tribunal Officials of 
the Province of New Orleans should be proud of this work, pre- 
pared under the supervision of its Committee for Forms. Its great- 
est audience will be in dioceses where lack of personnel has limited 
the efficiency of tribunal operations, but even the most experienced 
tribunal staffs will welcome it and use it for a re-examination of 
their formulary and practices. 


FREDERICK R. McManus 




















Chronirle 


The Right Reverend Clement V. Bastnagel, S.T.L., J.U.D., Dean of the 
School of Canon Law, The Catholic University of America, has been named 
a Domestic Prelate by His Holiness, Pope John XXIII. Monsignor Bastnagel, 
who was recently elected to a second term as Dean of the School of Canon 
Law, is the General Secretary-Treasurer of the Canon Law Society of America 
and Business Manager of THE Jurist. 

+ oe * * os 


On October 16, 1959, Professor Stephan Kuttner, J.U.D.,8.J.D., J.C.D., LL.D., 
of the School of Canon Law, The Catholic University of America, received the 
honorary degree of Doctor of the University of Paris at the opening convoca- 
tion of the academic year. On the following day, Doctor Kuttner, the presi- 
dent and director of the Institute of Research and Study in Medieval Canon 
Law, addressed the Faculty of Law of the University of Paris. 

* * * * * 


In September the Reverend Bernard F. Deutsch joined the faculty of the 
School of Canon Law, The Catholic University of America. Father Deutsch, 
a priest of the Archdiocese of St. Louis, holds doctorates in Canon Law (The 
Catholic University of America) and Civil Law (Pontifical Lateran University) 
and will teach Roman Law. 

* * © * * 

On May 27, 1959, the Pontifical Lateran Athenaeum was given the title and 
dignity of Universitas by a letter motu proprio of Pope John XXIII. The 
University includes the Faculties of sacred theology and philosophy, the Pon- 
tifical Institute Utriusque Iuris, the Pontifical Pastoral Institute, and the Pon- 
tifical Institute a “ Jesu Magistro.” 

* * * * * 
The Most Reverend Joseph J. Annabring died. He was Bishop of Superior. 
* + * * * 


The following officers were elected by the Board of Directors of the Liturgi- 
cal Conference at the twentieth annual North American Liturgical Week at 
the University of Notre Dame: President, Reverend Frederick R. McManus; 
Vice-President, Reverend Aloysius F. Wilmes; Secretary, Reverend William J. 
Leonard, S.J.; Treasurer, Reverend Norbert E. Randolph. 

* * * * * 

On July 1, 1959, the Electoral Chapter of the Society of the Precious Blood 
elected the Very Reverend Herbert Linenberger, C.PP.S., to a twelve-year 
term as Moderator General of the Congregation. 

* * * * 
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To commemorate the 300th anniversary of the death of St. Vincent de Paul, 
a Tercentenary Observance Committee has been formed by the Vincentian 
Fathers, with the Very Rev. Sylvester A. Taggart, C.M., as Chairman and the 
Rev. Joseph I. Dirvin, C.M., as executive secretary. The Year of Observance 
will end on September 27, 1960. 

* * * * * 

By decree of June 12, 1959, the Sacred Congregation for Seminaries and Uni- 
versities erected a School of Canon Law at the Estudio General De Navarra, 
a university in Spain under the direction of the Sacerdotal Society of the Holy 
Cross and Opus Dei. The School of Canon Law, which began classes in 
October, is incorporated in the Institutum Utriusque Turis of the Pontifical 
Lateran University; the baccalaureate and licentiate in canon law will be 
conferred. 

* * * x * 

The Most Rev. Kilian Healey, O.Carm., a member of the American Province 
of the Most Pure Heart of Mary of the Order of Carmelites, was elected 
Prior General of the Order of Carmelites of the Ancient Observance. Another 
American Carmelite, the Rev. Joachim Smet, was elected Assistant General of 
the Order. 

* * * * * 

The Very Rev. Clement Bochers was reelected General Superior of the 
Glenmary Home Missioners. 

* * * * * 


The Most Rev. Martin O’Connor, Rector of the North American College in 

Rome, has been named a titular Archbishop by Pope John XXIII. 
* * * x * 

Bishop Matthew F. Brady of Manchester died of a heart attack on Sep- 
tember 20. 

* * * * * 

The Most Rev. Charles A. Buswell was consecrated as the second bishop of 
Pueblo on September 30, and installed as Ordinary on October 6, by Arch- 
bishop Vehr of Denver. 

+ * cad * * 

Cardinal Ottaviani participated as Papal Legate in the celebrations marking 

the 300th Anniversary of the founding of the Canadian hierarchy. 
* + * * * 

The new Pius XII Memorial Library at St. Louis University was dedicated 
on November 22. The Apostolic Delegate, Archbishop Vagnozzi, celebrated 
a Pontifical High Mass on the occasion. 

* * oa * * 
Cardinal Ottaviani has been appointed Secretary of the Congregation of the 


Holy Office by Pope John XXIII. He replaces Cardinal Pizzardo in this 
office. 


* * * * * 

















CHRONICLE 119 


The Reverends John Podesta and John Desmond of Joliet were named 
Domestic Prelates by Pope John XXIII. The Rev. Edward Nuszkowski, also 
of Joliet, was named a Papal Chamberlain. 

* & * * * 

Monsignor Gerald McDevitt of Philadelphia, a Secretary at the Apostolic 

Delegation, was named a Domestic Prelate by Pope John XXIII. 
+ * * * * 

Bishop Richard O. Gerow of Natchez-Jackson celebrated the Golden Jubilee 
of his ordination to the priesthood and the thirty-fifth anniversary of his ap- 
pointment as bishop of the Diocese. 

= * * * + 

The Most Rev. Thomas J. Riley of Boston has been named Auxiliary Bishop 

to Cardinal Cushing and Titular Bishop of Regiae. 
* * * * * 

Bishop John B. Franz was installed as the fifth Ordinary of the Diocese of 

Peoria. 


Romagevus W. O’Brien, O.Carm. 


THE CANON LAW SOCIETY OF AMERICA 


On Tuesday, Wednesday and Thursday, October 20-22, 1959, the Canon Law 
Society of America convened for its twenty-first annual meeting, held at the 
Ambassador Hotel, in Los Angeles, California. The Executive Committee and 
the chairmen of the Society’s subsidiary committees met on Tuesday evening. 
The chairmen of the various committees reported to the Executive Commit- 
tee. This enabled the latter to draw up its final plans for the orderly conduct 
of the several sessions during the convention. The reports from the various 
committees were to be made to the convention on the following day during 
the business session. 


REGISTRATION 


A large hall, with twenty spacious altars set up in it, was in readiness for the 
celebration of Mass on Wednesday morning. Many of the priests in attend- 
ance at the convention had arrived the day before or during the night, and 
thus appreciated the fact that arrangements for the celebration of Mass could 
be made for the opening day as well as for the two days following. Registra- 
tion started at 9:00 am. A little over an hour later, with the registration 
running to about 120 registrants, things were in readiness for the opening 
session. 


Morning Session, Ocroser 21st 


The first scheduled session of the convention met at 10:30 a.m. When Mon- 
signor John D. Conway, President of the Society, had opened the session with 
prayer, he presented Father John Ward, Chairman of the Local Arrangements 
Committee. Father Ward bade the assembly a warm welcome in Los Angeles. 
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In quick succession he pointed out the general and particular features that 
proved informative and interesting for the visiting clergy, outlined the se- 
quence of the sessions, pleaded for a 100% attendance at the solemn Mass to 
be celebrated at St. Basil’s Church on Thursday morning, and declared himself 
and his committee desirous of doing whatever might help to make anyone’s 
stay in Los Angeles more pleasant and satisfying. 

The paper at this session, “ Undelegated Assistance at Marriage,” was to be 
read by the Rev. Clement Bastnagel, General Secretary and Treasurer of the 
Society. The speaker insisted that the presence of common error does not call 
into play the suppletory principle enunciated in canon 209 as long as not a 
common, but only a private, good is to be achieved. Since of its very nature 
law serves a common good, so also must the correctly interpreted law of canon 
209, which accordingly remains without application for the case in which but 
a private good is at stake. 

Though the paper was relatively short, a generous amount of time was given 
to discussion from the open floor. Many approaches were made to the prob- 
lem, many aspects examined, and some well founded conclusions were drawn 
in consequence. When the discussion had subsided, the session adjourned at 
11:50 a.m. 


PaNet SESSIONS 


At 2:00 p.m. three separate groups attended three separate panel sessions. 
It was tribunal, chancery, and seminary items of interest that were to serve 
for deliberations and discussions. The panel on tribunal problems met in the 
Ballroom under the moderatorship of Father Kenneth R. O’Brien, J.C.D., 
Vice-Chancellor of the Archdiocese of Los Angeles. The panel on chancery 
problems convened in the Sunset Room under the presidency of Father 
Chester Thompson, J.C.D., of the Archdiocese of San Francisco. The panel 
on seminary problems assembled in the Boulevard Room under the leadership 
of Father John Danagher, C.M., J.C.D., Rector of St. Thomas Seminary, 
Denver, Colorado. 

The tribunal panel set itself the task to consider the policies to be formu- 
lated in the acceptance of “ Favor of the Faith” petitions; the procedure for 
a defender of the Bond when he cannot find any notable objection that would 
militate for the bond of marriage against a declaration of its nullity; the time 
best suited for the retention of a fee in court proceedings; the plan to be de- 
vised for the effective instruction of tribunal personnel which is called on to 
serve without the benefit of previous training and experience; the count on 
which one is to decide whether to admit or to reject a libellus at court; and 
recommendations which could be put into the hands of bishops when they are 
asked for suggestions regarding changes to be made in the law on court 
procedure. 

The chancery panel undertook the discussion of the following points: the 
searching for records of dispensation or sanation in another diocese in connec- 
tion with the processing of a lack of form petition; the baptizing of children 
whose parents are in invalid marriages, whether remediable or irremediable; 
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the manner of proceeding in the marriage of minors, whether in harmony with 
or in opposition to the consent of the parents; means to be used and methods 
to be utilized for obtaining evidence of the reception of the sacraments by 
displaced persons; and the policy to be invoked when in the prenuptial in- 
vestigation a negative response is given to the question about avoiding birth 
control. 

The seminary panel occupied itself with the following topics: attendance at 
religious exercises by non-Catholic students in Catholic colleges; daily Mass 
attendance as mandatory or as optional for the Catholic students; procedure 
consequent on the report that a seminarian is not receiving holy Communion; 
the use of confidential information on the part of the rector or the dean of 
discipline in the external forum; the extent to which a “seminary physician ” 
can freely give information to the seminary authorities concerning the physical 
and mental health of seminarians; the manner in which a spiritual adviser 
may proceed when he suspects a seminarian to suffer from a mental disorder 
that stands in the way of advancement to orders; and the handling, in gen- 
eral, of cases against faith and morals, as adverted to in canon 1371. 

Each of the panel sessions continued its discussions for about an hour and 
a half. On the following day each of the moderators of these sessions was to 
report back to the general assembly. 


Business SESSION 


At 4:00 p.m., in the absence of Monsignor Thomas J. Tobin, the Society’s 
Recording Secretary, which absence was occasioned by his attendance at the 
Centenary Anniversary Celebration of the North American College in Rome, 
Father Damian Blaher, O.F.M., past Recording Secretary, read the minutes he 
himself had prepared the previous year at the Society’s meeting. Without 
modification or change the minutes were adopted and approved by the assem- 
bly. The President called for the reports on the New York, Spokane, and 
El Paso Regional Meetings. The Nomination Committee asked that it be 
authorized to present its candidates for election to the various offices in the 
Society at a meeting or session to be held the following day at 4:00 p.m. This 
authorization was granted. The Chairman of the Membership Committee 
asked to make his report in connection with his submission of the Treasurer’s 
report. 

Before making this report, Father Clement Bastnagel read a letter from Dr. 
Stephan G. Kuttner, wherein the latter explained, as curator of The Catholic 
University of America Canon Law Seminar Library, the use to which the 
Society’s $300.00 donation had been put through the acquisition of a remark- 
able medieval manuscript. In still another letter he explained what progress 
had attended the work accomplished by the Institute of Study and Research 
in Medieval Canon Law. He spoke a word of hearty thanks for the finan- 
cial subsidy—in the amount of $500.00—which the Society had given to the 
Institute. 

Inasmuch as the Society had gained a convention surplus of around $1,100.00 
in its Washington, D. C., meeting in the fall of 1958, Monsignor E. Robert 
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Arthur of Washington proposed that the usual subsidy of $500.00, as bestowed 
in the past year, might be revised upward. Eventually a sum of $750.00 was 
by voice vote of the assembly set aside for a subsidy in favor of the Institute, 
after the traditional sum of $300.00 was again approved as a subsidy for the 
Canon Law Seminar Library at the Catholic University. 

The Treasurer furnished his report by means of a printed leaflet distributed 
to those who were in attendance. Income had been $8,232.68; expense had 
run to $11,366.00. The preponderance in the expense had been occasioned by 
the distribution to the Society’s members of an extraordinarily large number 
of offprints of articles. The Society’s remaining assets of $17,047.28 proved 
quite sufficient for the Society’s prospective liabilities. The report was ac- 
cepted as filed. 

Active membership had reached the figure of 714. This was a higher figure 
than the Society had ever before reached in its history. Outside the Conti- 
nental United States the Society carried as many as 54 in its active member- 
ship. 

The President at this point of the session read the names of the 17 members 
deceased during the course of the past year, namely: 


His Eminence, Cardinal Edward Mooney (Detroit) .. Died October 25, 1958 
The Most Rev. Edmund Reilly (Brooklyn) ......... Died November 3, 1958 
The Most Rev. Ralph Hugh Dignan (Sault Ste. Marie) 

Died November 21, 1958 
The Most Rev. Joseph Trocellier (Mackenzie Vicariate) 

Died November 27, 1958 
The Most Rev. Charles LeBlond (St. Joseph, Mo.) .. Died December 30, 1958 
The Most Rev. Joseph C. Willging (Pueblo, Colo.) .. Died March 3, 1959 
The Most Rev. Joseph P. Donohue (New York) .... Died April 26, 1959 
The Most Rev. William Mulloy (Covington, Ky.) .. Died June 1, 1959 
The Most Rev. Michael Keyes, S.M. (Washington, D. C.) 

Died July 31, 1959 
The Most Rev. Joseph J. Annabring (Superior, Wis.) Died August 27, 1959 
The Most Rev. Thomas A. Welch (Duluth, Minn.) .. Died September 9, 1959 
The Most Rev. Matthew F. Brady (Manchester, N. H.) 

Died September 20, 1959 
The Rt. Rev. Thomas J. Drennan (Hartford) ....... Died June 10, 1959 
The Very Rev. Joseph P. Donovan, C.M. (Saint Louis) 

Died December 29, 1959 


The Rev. John J. Downey (Boston) ................ Died October 29, 1958 
The Rev. Celestine Freriks, C.PP.S. ............... Died April 10, 1959 
The Rev. Edwin Murphy, C.PPS................... Died April 11, 1959 


Upon the reading of these deceased members a prayer was ofiered for the 
repose of their souls. 

The remainder of the session was given over to the consideration of a num- 
ber of Roman Replies, as received by various U.S.A. chancery offices, with 
reference to cases submitted for a solution, especially in the field of matri- 
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monial matters and procedure. Father Richard Rosemeyer of Chicago had 
collected these replies from chanceries throughout the country. Knowledge of 
the content of these replies proved particularly rewarding in that it reflected 
the Roman curial practice and manner of operation. 

The long but interesting session came to an end at 5:45 p.m. Thereupon 
followed a period of relaxation, during which “fellowship ” became the prize 
to be achieved amid convivial exchanges and jovial merriment. The evening 
was left free: the members could enjoy themselves in parties arranged through 
their own option and preference. 


SoLeEMN Mass Coram Pontifice 


At 9:30 o’clock on the morning of Thursday, October 22nd, St. Basil’s 
Church, a few blocks distant from the hotel, was the scene of a solemn Mass, 
celebrated with Cardinal James McIntyre presiding. The Mass was offered 
for the Society’s membership, living and deceased. The President, Vice-Presi- 
dent, and General Secretary-Treasurer were the officers of the Mass. A full 
attendance was in evidence. Buses had brought the priests for attendance, and 
likewise returned them to the hotel for the morning session, which followed at 
10:45 o’clock. 


Morninc SEssion, Ocroper 22ND 


In this session Father James A. O’Donohoe, J.C.D., read his paper on “ Ad- 
ministrative Aids to the Bishop.” For his treatment he singled out the Board 
of Seminary Governors, the Board of Censors, the Council of Administration, 
the Council of Vigilance, the Commission on Sacred Music, the Commission 
on Sacred Art, and the Commission on the Liturgy. The speaker offered a 
detailed statement of the law regarding these, and suggested ways and means 
in which the desire of the law may be accommodated in these various matters. 
Additional discussion from the floor furnished still further light on various 
points. 


Ear.icr AFTERNOON SESSION, OcTOBER 22ND 


The 2:00 o’clock session provided opportunity for the moderators of the 
panel sessions to report back to the general group. Fathers Kenneth R. O’Brien 
of Los Angeles, Chester Thompson of San Francisco, and John Danagher, 
C.M., of St. Thomas Seminary, Denver, Colorado, presented their reports on 
the tribunal, chancery, and seminary panel sessions in that sequence. In each 
case some further remarks from the floor helped to integrate the corporate 
viewpoints of the assembled group. 


Later AFTERNOON Session, OcToser 22ND 


At 4:00 p.m. the convened session was to make its selection of officers for 
the Society. The Nominating Committee submitted as candidates for the 
presidency the names of the Rt. Rev. E. Robert Arthur (Washington, D. C.), 
the Rt. Rev. Joseph I. Johnson (Springfield, Mass.), and the Rev. Kenneth R. 
O’Brien (Los Angeles). A further nomination from the floor added the name 
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of Father Paul Harrington (Boston). As candidates for the Vice-Presidency 
the Committee submitted the names of Fathers Albert Allen (Detroit), Rich- 
ard Rosemeyer (Chicago) and Francis Wahl (Philadelphia). As candidates 
for the office of Recording Secretary the Committee proposed the names of 
Fathers Joseph Konrad (Brooklyn), Chester Thompson (San Francisco) and 
James Tierney (Boston). 

Without the formality of an election the Rev. Clement Bastnagel (Wash- 
ington, D. C.), General Secretary-Treasurer, was retained in this office for the 
coming year. 

As soon as the ballots had been collected for a count, Father Nicholas Gill, 
C.P., J.C.D., of Union City, N. J., presented his paper on the “ Transfer of 
Seminarians.” He considered their transfer, not only from a diocesan semi- 
nary to the seminary of a religious community, but also from the latter to the 
former. Inasmuch as a joint decree of two Roman Congregations—the Con- 
gregation for Universities and Seminaries and the Congregation for Religious— 
had originally moderated these transfers, it proved of considerable interest to 
note in what measure and to what extent the two Congregations pursued the 
execution of the ideals they continued to set for themselves. The approach 
as well as the ultimate execution in this matter was not one of ironclad uni- 
formity. It proved most helpful to note the various trends which more lately 
manifested themselves. 

When all further discussion of Father Gill’s paper had subsided, the Presi- 
dent announced the results of the election. Monsignor E. Robert Arthur had 
been elected as the Society’s new President, Father Richard Rosemeyer, the 
new Vice-President, and Father Joseph Konrad, the new Recording Secretary. 

With the proposed business all accomplished, the session adjourned. 


FELLOWSHIP ForuM AND BANQUET 


As on the previous day, this hour was given over to the cultivation of the 
fellowship ideal. There was fine opportunity now of meeting the members 
whom one had not met earlier during the convention. At the banquet, at- 
tended by the Cardinal and the auxiliary bishops of Los Angeles, and also by 
Bishop Fergus O’Grady, O.M.1., of Prince Rupert, B. C., Canada, as a visitor, 
the retiring and incoming Presidents of the Society spoke shortly before the 
Cardinal addressed the assembled guests. With the close of the banquet the 
convention had formally come to its end. The participants shared the com- 
mon consciousness that another successful convention marked a milepost in 
the history of the Canon Law Society of America. 


CLEMENT V. BASTNAGEL 
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SEVENTEENTH ANNUAL MEETING OF THE NORTHWEST 
REGIONAL CHAPTER OF THE CANON LAW 
SOCIETY OF AMERICA 


The Seventeenth Annual Meeting of the Northwest Regional Chapter of 
the Canon Law Society of America was held at the Immaculate Heart Retreat 
House, Spokane, Washington, September 9-10, 1959, under the gracious spon- 
sorship of the Most Reverend Bernard J. Topel, Bishop of Spokane, and the 
leadership of Reverend John Prince, J.C.D., of Spokane. The following Arch- 
dioceses and Dioceses were represented at the meeting: Portland, Oregon, 
Seattle, Washington, Vancouver, British Columbia, Juneau, Alaska, Yakima, 
Spokane, Boise, Helena and Great Falls. 

At the opening session, His Excellency, The Most Rev aia Bishop of Spo- 
kane, welcomed the delegates to Spokane and the Immaculate Heart Retreat 
House. His brief address stressed: (1) the fact that Canon Law is the will 
of Christ; (2) the need, particularly on the part of Tribunal Officials, to treat 
all clients with kindness and consideration, even those who cannot be helped 
with their problems. 

At this same session, the Reverend Denis Foudy, SS., J.C.D., of St. Thomas 
Seminary, Seattle, delivered a paper on “Secular Institutes.” The two princi- 
pal features of this treatise were: (1) the notion of Secular Institutes as ex- 
pressed in papal documents; (2) the process required for establishing a Secu- 
lar Institute. The meeting profited not only from intense research on the 
subject, but also by Father Foudy’s personal contact with members of Secular 
Institutes. 

At the afternoon session the Very Reverend Cornelius M. Power, J.C.D., 
Chancellor of the Archdiocese of Seattle, gave his paper on “ Certain Practical 
Aspects of Chancery Procedure.” The paper reviewed the Canon Law con- 
cerning diocesan archives and gave a detailed explanation of the filing system 
used in the Seattle Chancery. 

At this same session, Monsignor Thomas J. Tobin, 8.T.D., LL.D., J.C.D., 
gave a review of recent decisions of the Holy See. 

On Thursday, September 10, the Reverend Erwin L. Sadlowski, J.C.D., of 
Spokane, delivered a paper entitled “Dissolution of Marriages Celebrated 
coram Ecclesia with a Dispensation from the Impediment of Disparity of Cult 
by the Supreme Authority of the Church in Favor of the Faith.” The paper 
was based on a survey of what the chanceries in the U.S.A. are doing about 
this relatively new type of case. Eighty-three of 139 chanceries replied to the 
request for information. Of these, 20 chanceries accept such cases almost un- 
reservedly; 10 accept them only if there is doubt about the validity of the 
contract; 22 refuse absolutely to accept such cases. The principal reason for 
refusing to accept these cases seems to be a fear of danger of great scandal 
which might arise. 

At this same session the delegates accepted the invitation of the Diocese of 
Helena to hold the annual meeting in Helena in 1960. The Reverend John 
A. Delane, Officialis of the Diocese of Helena, was elected President for the 
ensuing year. The Reverend Erwin L. Sadlowski, J.C.D., of Spokane, was 
appointed to act as secretary during the illness of the Reverend Thomas 
Brockhaus, O.S.B., J.C.D., of Mount Angel Abbey, Oregon. 


Erwin L. SapLowskKI 
Secretary pro tem, 





